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QUESTIONS INVOLVED. 

The questions herein presented are: 

1. Whether or not the District Court had jurisdiction 
over a civil action against the Government, under the Fed¬ 
eral Tort Claims Act, for damages inflicted upon a United 
States Park Policeman by another Park Policeman who, 
without malice, deliberation or intention, had “recklessly 
and negligently ,, shot him five times with a revolver, both 
men being engaged at the time within the scope of their 
common employment. 

2. Whether or not the complaint alleging the aforemen¬ 
tioned tort may be held to have charged an “assault and 
battery” within the purview of the exceptions noted in 
the Act. 

3. Whether or not the Government in the stated case may 
effectively have pleaded the “fellow-servant doctrine” as a 
defense thereto, after the statutory abrogation of such de¬ 
fense in the District of Columbia, by the Act of May 17, 
1928, 36 D. C. Code (1940) Sections 501-502. 

4. Whether or not on the stated facts the District Court 
erred in dismissing the complaint herein for lack of juris¬ 
diction, AND ALSO for alleged insufficiency; if it be fur¬ 
ther held that the legal sufficiency of the complaint pre¬ 
sented a legal question determinable only AFTER an as¬ 
sumption by the court of jurisdiction on the merits. 

5. Whether or not the District Court, having dismissed 
the complaint herein for lack of jurisdiction, may lawfully 
have passed upon its legal sufficiency, as stating or not 
stating a recoverable cause of action. 
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IN THE 


United States Cout of Appeals 

For the District of Columbia Circuit. 


No. 10,742. 


Theodore David Lewis, Appellant, 
v. 

United States of America, Appellee . 


Appeal From the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal, docketed August 2, 1950, under Title 
28, Sec. 1291, United States Code, notice thereof haying 
been filed June 30, 1950, from an Order entered June 1, 
1950, by United States District Judge Curran, dismissing a 
Bill of Complaint filed by the appellant against the United 
States, for money damages accrning on or about Septem- 
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ber 18, 1946, for personal injury caused by the negligent 
or wrongful act of an employee of the Government while 
acting within the scope of his employment. 

STATEMENT OF THE CASE. 

Appellant’s complaint in the lower court alleged that, 
while he was engaged in the course of his employment as a 
United States Park Policeman, another Park Policeman 
recklessly and negligently shot him five times with a re¬ 
volver. 

The appellant filed his complaint pursuant to the provi¬ 
sions of the Federal Tort Claims Act, 28 TJ. S. C. A. 1346- 
(b) and 2671 et seq. Appellee through its attorney moved 
to dismiss the complaint on the single ground that it failed 
to state a cause of action upon which relief may be granted. 
The motion to dismiss was granted on the dual grounds 
(1) that the court was without jurisdiction over the subject 
matter, and (2) that the complaint failed to state a cause 
of action upon which relief may be granted. From that 
judgment appellant appeals. 

POINTS RAISED ON APPEAL. 

1. The District Court erred in denying its jurisdiction to 
determine the merits of the complaint and eo instante as¬ 
suming jurisdiction to dismiss the complaint for lack of 
merit; 

2. The court DID have jurisdiction over the instant is¬ 
sues; and, 

3. The complaint DID state a claim on which relief may 
be granted. 

STATUTES INVOLVED. 

* 

The material provisions of the statutes determining an 
adjudication of the instant issues are quoted in the Sup¬ 
plement to the Brief, page 20 and include: 
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1. The Federal Tort Claims Act, now embodied in 28 
U. S. C. A. Secs. 1346-(b), 2674 et seq. and 2680-(h), Jnne 
25,1948, C. 646, 62 Stat. 933, 983,984, as amended ; 

2. The Workmen’s Compensation Act of the District of 
Columbia, 36 D. C. Code (1940), 501, 502, May 17, 1928, 
45 Stat. 600, C. 612, par. 1; June 15, 1938, 52 Stat. 689, 
C. 392; and 

3. The Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act, 33 U. S. C. A. 904-(b), 905, March 4, 1927, C. 
509, par. 4, 5, 44 Stat. 1426. 

SUMMARY OF ARGUMENT. 

I. The Court below erred in dismissing the complaint on 

the DUAL grounds of lack of jurisdiction AND failure 

to state a claim on which relief may be granted. 

1. Legal sufficiency of complaint, a question of law, deter¬ 
minable only AFTER assumption of jurisdiction; and com¬ 
plaint, if insufficient, may have been dismissed only on its 
lack of merit and not for lack of jurisdiction, 

II. The District Court had full jurisdiction over the subject 
matter of the instant action. 

1. The Federal Tort Claims Act invests the Federal Dis¬ 
trict Courts with exclusive jurisdiction over civil claims 
against the United States, for money damages for personal 
injury caused by the negligent or wrongful act of a Govern¬ 
ment employee while acting within the scope of his employ¬ 
ment. 

2. The Act excepts certain claims, including those arising * 
out of assault and battery. The Senate Report accompany¬ 
ing the Bill enacted as the Federal Tort Claims Act de¬ 
clared that the purpose of the cited exception was to ex¬ 
clude claims arising out of C( deliberate” or intentional 
torts, including assault and battery. A merely reckless act 
inducing a negligent tort is neither intentional nor deliber¬ 
ate, and could not therefore in any circumstance be held to 
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constitute an “assault and battery” within the ambit of 
the governing statute. The complaint alleged a “recklessly 
and negligently” occasioned injury; the word “recklessly” 
clearly connoting less than “willfully” and by inevitable 
implication negating any concept of deliberation. 

3. Motions attacking the jurisdictional allegations of a 
complaint should be denied, unless the complaint itself 
clearly shows an absence of jurisdiction. Bell v. Preferred 
Life Assurance Society, 320 U. S. 238. 

4. In every case wherein a plaintiff may recover under 
one interpretation, and may not recover under a different 
interpretation of a Federal Statute, the District Court 
MUST exercise jurisdiction. Bell v. Hood, 327 U. S. 678. 

HE. The complaint states a cause of action upon which 
relief may be granted. 

1. Insofar as the Court below may have based the dis¬ 
missal of the complaint upon the fellow-servant doctrine, 
the Order should be reversed, unless the negligence of a 
fellow-servant is a defense to such an action in the District 
of Columbia. The availability of such a defense was abro¬ 
gated by the Act of May 17,1928, extending the provisions 
of the Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act to the District of Columbia. 

2. On a motion to dismiss a complaint, the determining 
question is whether the complaint, construed in the light 
most favorable to the plaintiff, states a claim upon which 
relief may be granted. 

3. The Federal Rules of Civil Procedure contemplate a 
determination of doubtful issues of fact or law only after 
a trial on the merits, and do not sanction a disposition of 
doubtful issues on motions to dismiss for insufficiency of 
pleadings. Publicity Building Realty Corporation v. Han- 
negan, 139 F. (2) 538; Surface v. Safeway Stores, 7 F. R. D. 
47&. 
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ARGUMENT 

0 

A. The Court below erred in dismissing the complaint on 
the DUAL grounds of lack of jurisdiction AND failure 
to state a claim on which relief may be granted: 

L The legal sufficiency of the complaint p r esente d a question of law, 
determinable only AFTER an assumpt ion by the Court of jurisdic¬ 
tion on the merits; and the complaint. 12 legally insufficient, may 
hare been dismissed only on a d etermine d lack of merit and NOT 
for lack of jurisdiction. 

The Supreme Court in Bell v. Hood, 327 U. S. 678, de¬ 
clared: 

Whether the complaint states a cause of action on 
vwhich relief could be granted is a question of law; and, 
just as issues of fact, it must be decided after and not 
before the Court has assumed jurisdiction over the 
controversy. If the Court does later exercise its juris¬ 
diction to determine that the allegations in the com¬ 
plaint do not state a ground for relief, then dismissal 
of the case would be on the merits, not for want of 
jurisdiction, [citing Swafford v. Templeton, 185 TJ. S. 
487, 493, 494; Binderup v. Bathe Exchange, 263, TJ. S. 
291, 305-308; Illinois Central R. Co. v. Adams, 180 
U. S. 28; Geneva Furniture Co. v. Karpen> 238 U. S. 
254.] (Appellant’s italics.) 

* r 

IL The District Court bad full jurisdiction orar rim subject of 

1. Grounds for denial of jurisdiction and of legal suffi¬ 
ciency of complaint not stated in Order of Dismissal: He 
order dismissing the complaint does not indicate the 
grounds whereupon the Court denied its jurisdiction over 
the subject matter and concluded that the complaint failed 
to state a cause of action on which relief may be granted. 

The motion to dismiss was based in terms upon the single 
asserted ground that the complaint did not state a recover¬ 
able cause of action; but the appellee’s attorney, in his oral 
argument in support of his motion, contended (1) that the 
injury complained of had been occasioned by a “fellow- 
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servant” and (2) that the complaint alleged an “assault 
and battery” dehors the statute. (App. p. 6). 

2. Jurisdiction of instant action specifically and uncondi¬ 
tionally conferred by Tort Claims Ad: The Federal Tort 
Claims Act provides that— 

the District Courts • * • shall have exclusive jurisdic¬ 
tion of civil actions on claims against the United 
States, for money damages for • • • personal injury 
• • • caused by the negligent or wrongful act • • • of 
any employee of the Government, while acting within 
the scope of his employment 28 XJ. S. C. A. 1346-(b). 
(Appellant’s italics.) 

: The Act specifically charges the United States with re¬ 
sponsibility for damages to an injured party, exactly as if 
the Government were a private individual amenable to 
Court action without claim of immunity y in all cases not 
exempted by the Act, where the negligence of its agents, 
servants or employees has occasioned injury or damage to 
third parties. Cerri et. al. v. United States, 80 F. Supp. 831. 

Section 1346-(b) of Title 28 imports the consent of the 
Government to be sued in certain actions which theretofore 
might not have been maintained against the Government; 
and all the related provisions of the Act should be so inter¬ 
preted as to give it that effect. Sweet v. United Stales, 71 
F. Supp. 863; Wagner v. Panama Ry. Co., 81 N. Y. S. (2) 
546. 

In United States v. Aetna Casualty and Surety Co., 338 
U. S. 366, the Supreme Court declared that the language of 
the Act— 

indicates a Congressional purpose that the United 
States be treated as if it were a private person in re¬ 
spect of torts committed by its employees. • • • We 
think that the Congressional attitude in passing the 
Tort Claims Act is (more) accurately reflected by 
Judge Cardozo’s statement in Anderson v. John L. 

' Hayes Construction Co., 243 N. Y. 140,147, 153 N. E. 
28: “lie exemption of the sovereign from suit in- 
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volves hardship enough, where consent has been with¬ 
held. We are not to add to its rigor by refinement of 
construction, where consent has been announced.” 

So, in the solution of any problem arising under the Tort 
Claims Act, as applicable in the instant case, the cited 
declaration of the Supreme Court enjoins a consideration 
of the statute as a broad waiver of immunity, and requires 
that it be so applied herein. The jurisdiction of the Dis¬ 
trict Court, therefore, was clear and undeniable, unless 
foreclosed by one or another of the exceptions noted in 
U. S. Code, Section 2680. 

In construing the latter mentioned Section, its back¬ 
ground and the legislative purposes thereby intended to 
have been accomplished must be considered as determining 
the present issues. United States v. South Carolina State 
Highway Dept., 171 F. (2) 893; United States v. Chicago 
R. I. & P. Ry. Co., 171 F. (2) 377; State of Maryland to 
Use of BurJchardt v. United States, 165 F. (2) 869. 

3. Instant issues extraneous to statutory exceptions: 
This Honorable Court, speaking through then Associate 
Justice Vinson, observed in Herder et. al. v. Helvering, 106 
F. (2) 153, 70 App. D. C. 287, that if the language of a 
statute is ambiguous, the report of the Congressional com¬ 
mittee handling the legislation may be used in interpreting 
the statute. 

Section 2680 of the U. S. Code expressly interdicts the 
application of Section 1346-(b) of Title 28 to “any claim 
arising out of assault, battery, false imprisonment, false 
arrest, malicious prosecution, abuse of process, libel, slan¬ 
der, misrepresentation, deceit, or interference with contract 
right”: all deliberate, intentional torts . 

It thereupon became and was the inexorable duty of the 
District Court to ascertain the intention of the Congress 
in its enactment of the statute, and to implement that pur¬ 
pose. Pennington v. Cox, 6 U. S. 33; Janof v. Newsom, 53 
F. (2) 149; 60 App. D. C. 291. In excepting claims arising 
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ont of assault and battery, Congress clearly did not intend 
to except any claim for unintended injuries resulting from 
the negligence of a Government employee, in the perpetra¬ 
tion of which deliberation had played no part. 

Senate Report #1400, 79th Congress, 2d Session, accom¬ 
panying the Legislative Reorganization Act of 1946, Title 
IV of which was enacted as the Federal Tort Claims Act, 
in dealing with the exceptions section of the BUI, declared 
that,‘‘These exemptions cover • • • deliberate torts such 
as assault and battery, and others.** (Appellant’s italics.) 

The exceptions particularized in Section 2680 are en¬ 
tirely consonant with the exclusion of punitive damages 
under Section 2674 of the Title; and those Sections, when 
considered together, clearly manifest the intent of Con¬ 
gress to exclude from the remedial coverage of the Act all 
but only cases involving malicious and vnUful torts. 

To fall within the exclusion of “deliberate” or malicious 
and willful torts, an injury must be an intentional tort. 
“Deliberate” is thus defined in Black’s Law Dictionary, 
3d EcL, 1933: 

By the use of this word, • • • the idea is conveyed that 
the perpetrator weighs the motives for the act and its 
consequences, the nature of the crime, or other things, 
connected with his intentions, with a view to a decision 
thereon; that he carefully considers all these; and that 
the act is not suddenly committed. 

“Deliberately” is defined in Black’s Law Dictionary, 
supra, as “synonymous with willfully; intentionally; pur¬ 
posely; in cold blood”. 

“Deliberate is synonymous with intentional.” Cole v. 
List & Weatherly Const. Co., 156 S. 88. “It is a perversion 
of terms to apply the term ‘deliberate’ to any act'which is 
done under sudden impulse.” Nye v. People, 25 Mich. 16, 
! 9 . 

An allegation that the act causing intestate’s death was 
“recklessly, carelessly, wantonly, and cruelly” done was 
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held not to charge a willful injury. Western Union Tele¬ 
graph Co. v. Catlett, 177 F. 71,100 C. C. A. 489. 

In In re Wegner, 88 F. (2) 899, appellant had secured a 
judgment against appellee for injuries sustained in an 
automobile collision. Appellee was thereafter adjudicated 
a bankrupt; and appellant was enjoined from proceeding 
in the collection of his judgment. Appellant moved to va¬ 
cate and set aside the injunction, on the grounds that the 
judgment was for damages occasioned by the wanton and 
reckless acts of appellant, and was not dischargeable by 
bankruptcy. The District Court discharged the judgment 
and appellant appealed. The Court of Appeals, affirming 
the finding of the District Court, held that: 

It will be noted that the language used in this count of 
the declaration charged that the acts of appellee, of 
which complaint is made, were done in a “wanton and 
reckless manner and with an utter disregard for the 
safety of others. • • V’ The language of the excep¬ 
tion in Section 17 of the Bankruptcy Act, supra, is 
“for willful and malicious injuries to the person • • • 
of another. • • # .” The language of the declaration 
cannot be said to be sufficient to charge, the commission 
of an intentional or willful act on the part of appellee. 
88 F. (2) 899,901, supra. 

To the same effeet see Kansas City M. <& B. R. Co. v. 
Crocker, 11 So. 262,269,95 Ala. 412. 

In Cleveland C. C. <& St. L. By. Co. v. Tartt, 64 F. 823,12 
C. C- A. 618, the plaintiff, to sustain his aetion, had to al¬ 
lege and prove an intentional tort. The complaint charged 
“gross and reckless and wanton negligence”. The Court 
said: 

The gravamen of the charge, however, is negligence, 
and nothing is added to its force by the vituperative 
adjectives employed to characterize the degree or kind 
of negligence. The words “gross”, “reckless”, and 
“wanton” do not imply the same thing as “willful” or 
“intentional”. 
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The established rales of interpretation would be out¬ 
raged by any reasoning to the effect that the word “reck¬ 
lessly”, howsoever it may be used in a complaint, means 
wantonly; that wantonly means willfully; and that willfully 
means intentional. Such reasoning would distort a com¬ 
plaint alleging that a man handled a gun recklessly, into an 
allegation that he had committed an intentional, deliberate 
tort. The rules of construction assuredly do not allow any 
such tortuous interpretation of this statute against the ex¬ 
pressed intent of Congress. 

Congress excepted—and in their own words say they ex¬ 
cepted—“deliberate torts”—and no more. The reported 
Federal cases germane to the question of Congressional 
purpose, in excepting claims for “assault and battery” 
from the remedial provisions of the Tort Claims Act, 
clearly indicate the intention of Congress not to have di¬ 
vested the District Courts of jurisdiction over claims aris¬ 
ing out of injuries occasioned by negligence or recklessness 
of Government employees unaffected by any incidence of 
deliberation or intention. 

In Gibson v. The United States , 83 F. Supp. 990, in which 
a member of the United States Army “negligently and 
recklessly drove on the wrong side of the road at a high and 
unlawful rate of speed”, and collided with an automobile 
which, in turn was thrown against a taxicab, and the occu¬ 
pants of which and of the automobile were thereby injured, 
the Government was held liable in damages to such injured 
persons; the Court specifically finding, as a conclusion of 
law, that it had “ jurisdiction of these actions by virtue of 
the Federal Tort Claims Act.” 

In Burton v. United States , 90 F. Supp. 957, an employee 
of the United States Veterans’ Administration, acting 
within the scope of his employment, had driven an auto¬ 
mobile at a speed of from sixty to eighty miles per hour, 
swerving from side to side of the road for a distance of 
about five hundred feet, when it skidded to the extreme left 
side of the road and collided with a motor track, with suffi- 
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cient force to knock the wheels from under the truck, to 
turn it over on its side and to dump its load of sand, de¬ 
molishing the Government automobile, killing a passenger 
riding therein, and injuring the plaintiff: Held, that the 
plaintiff could maintain an action against the Government 
under the Federal Tort Claims Act, and that the Govern¬ 
ment was liable to him for damages. 

In Hambleton, et. ux. v. United States, 87 F. Supp. 995, 
an action under the Federal Tort Claims Act, a United 
States Army Sergeant, in the line of his official duty as a 
C. I. D. agent, had grilled the plaintiff in her home for 
about three and one-half hours while she was convalescing 
from a major operation, concerning matters about which 
she had no knowledge, and had thereby subjected her to 
such severe emotional stress that she suffered a complete 
collapse and mental derangement for more than a month, 
with an indicated likelihood of recurrence. The Govern¬ 
ment contended that the plaintiff’s cause of action had 
arisen out of the sergeant’s assault, misrepresentation and 
deceit, for which the defendant was not liable, and as to 
which the Court had no jurisdiction. The opinion of the 
Court ignored the Government’s contention that the case 
was one for assault, and held that the— 

tort was in the negligent and distressing manner in 
which Sergeant Anderson conducted the interrogation 
of Mrs. Hambleton. • • • Thus, as a proximate and 
direct result of Sergeant Anderson’s negligence and 
wrongful conduct, plaintiff Mrs. Hambleton has sus¬ 
tained physical and mental injuries and doctors’ and 
hospital bills for which defendant United States of 
America, whose agent Sergeant Anderson was, is liable 
to plaintiff. 

In Cenri, et al. v. United States, 80 F. Supp. 831, plain¬ 
tiff, an innocent bystander, was wounded by a shot fired by 
a soldier on guard duty, while attempting to halt a civilian 
under arrest for a misdemeanor. The United States was 
held liable on the stated grounds that: 
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The purpose of this Act is the relinquishment by the 
Federal Government of its sovereign immunity against 
suits of this nature. • • • The Statute itself makes no 
distinction between governmental activities of a sov¬ 
ereign nature and those of a proprietary nature, nor 
does it include within the claims exempted those of this 
type. (Appellants italics.) 

While the precise question of the intent of Congress in 
using the words “assault and battery”, in the exceptions 
section of the U. S. Code, has not yet been determined by 
any Federal Court, the analogous question of intent of 
State Legislatures in their use of the same words in State 
Statutes of Limitation requiring that actions for assault 
and battery be brought within shorter terms than those 
prescribed for other personal injury cases, has been recur¬ 
rently considered by State Courts which have universally 
interpreted the words “assault and battery” in these stat¬ 
utes as applying only to deliberate and intentional assaults 
and batteries. 

In Downer v. Graap, 134 Wis. 523,115 N. W. 125, a stat¬ 
ute analogous to Section 2680-(h) of the U. S. Code pro¬ 
vided a six-year limitation within which suits thereunder 
might be brought, but required notice to be given to the 
defendant within the first year, for all personal injuries 
except libel, slander, assault, battery or false imprison¬ 
ment, for which the limitation was two years. The plain¬ 
tiff, accidentally injured by careless but unintentional 
negligence, gave no notice and filed a complaint a year and 
a half after the injury, alleging that the defendant had 
acted “carelessly and negligently”, and contending that an 
action for assault and battery may be maintained where an 
injury results from the recklessness or negligence of the 
defendant, even if devoid of any criminal intent The Court 
observed: 

Assuming that this complaint can be construed as stat¬ 
ing a cause of action for a negligent battery, the Court 
has reached the conclusion that it is to be governed 
by the (six-year) provision of Section 4222 and that 


13 


the (two-year) provision of Section 4224 does not ap¬ 
ply. Section 4224 provides a limitation of two years 
on civil actions, fonnded upon the malicious or willful 
acts of the adverse party. * * * The words “assault” 
and “battery”, as found in sub-division 2 of Section 
4224, are associated with libel, slander, and false im¬ 
prisonment, which are founded upon a wrongful act, 
and not upon a w;ant of ordinary care. The action for 
a battery , • • * is therefore held to be an intention¬ 
ally administered injury to the person. (Appellant’s 
italics.) 

In Ott v. Great Northern By. Co., 70 Minn. 50, 72 N. W. 
833, an action was brought to recover for personal injuries 
alleged to have been caused by the “wanton, reckless, and 
violent” moving by defendant’s servants of other cars 
against a car in which plaintiff was lawfully riding. De¬ 
fendant contended this was an action for assault and bat¬ 
tery and was therefore barred by the two-year statute. 
The Court, overruling that contention held: 

It may be true that every personal injury committed 
through negligence, but unintentionally, is a “battery” 
within the very broad common-law definition. But it 
does not follow that the word as used in Section 8 (the 
two-year statute of limitations on battery cases) is to 
be construed so as to include “personal injury” ac¬ 
tions, or that it is to be defined according to the com¬ 
mon-law. • • • But the action for a battery maintained 
and brought within the two-year limitation, has ad¬ 
mittedly been the action fonnded upon an intention¬ 
ally administered injury to the person, • • V 

In Perkins v. Stein, 22 S. W. 649, 94 Ky. 433, the.com¬ 
plaint alleged that the injuries complained of had been 
inflicted by the defendant “carelessly, negligently, and 
recklessly”. The Court held that it was not an action for 
assault and battery, within the meaning of the statutory 
provision excepting that class of actions from those which 
survive the death of the person injured. 

Ill Neuman v. Christensen (1948), 149 Neb. 471,31N. W. 
(2) 417, the plaintiff, after a year and a half, sued for 
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injuries resulting when the defendant jerked him off a 
chair. The assault and battery statute of limitations was 
one year. The Court approved the statements in 2 Green- 
leaf, Evidence, par. 83, p. 70, that “The intention to do 
harm is of the essence of an assault’’; in 6 C. J. 8., Assault 
and Battery, par. 11, that “An assault and battery is not 
negligence. The former is intentional; the latter is unin¬ 
tentional”; and in Bishop on Criminal Law, YoL 2., par. 
72, that “to constitute a battery, there must be some sort 
of evil in the intent” 

The Court in the Newman case, supra, further stated: 

We are therefore prepared to say that to constitute an 
assault and battery under the foregoing definitions the 
act complained of must be done with a hostile intent. 

• • • under the petition as drawn, the plaintiff is en¬ 
titled to recover upon showing any degree of negli¬ 
gence, whether ordinary or gross, and we do not think 
that mere acts of negligence in any of its degrees are 
assaults and batteries in the meaning of the statute. 

* • • Although it may be true that every personal in¬ 
jury committed through negligence, is strictly speak¬ 
ing, a “battery” within the common-law definition, it 
does not follow that the word “battery”, as used in 
Section 25-208 R. S. 1943 (the limitations statute) is to 
be construed to include all personal injury actions. 
The action for a battery, brought within the one-year 
limitation, is proper if founded upon an intentionally 
administered injury to the person. But there is an¬ 
other class of cases in which the personal injury oc¬ 
curred through the negligent act of one person, and 
such negligent acts do not come within the definitions 
of assault and battery heretofore set out, for the inten¬ 
tion to inflict the injury is entirely lacking, [citing 4 
Am. Jur., Assault and Battery, par. 3, p. 126; Balti¬ 
more City Pass. By- Co. v. Tanner, 90 Md. 315, 45 A. 
188; Johnson v. Pittard, 62 Ga. App. 550, 8 S. E. (2) 
717] (Appellant’s italics.) 

The complaint in the case now before the Court alleged a 
reckless and negligent tort, not a deliberate or intentional 
tort; the words “recklessly and negligently” having been 
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used advisedly, as negating any implication of intention or 
deliberation. The dismissal of the complaint, therefore, if 
based upon a tacit finding that it comprehended a claim 
arising out of an assault and battery not within the juris¬ 
diction of the Court, was clearly erroneous. 

4. Motions attacking the jurisdictional allegations of a 
complaint should be denied, unless the complaint itself 
clearly shows an absence of jurisdiction: In Max Hart v. 
B. F. Keith Vaudeville Exchange, 262 U. S. 271, Mr. Jus¬ 
tice Holmes prescribed the general rule as to jurisdiction 
as follows: 

The jurisdiction of the District Court • • • is deter¬ 
mined by the allegations of the bill; and usually, if the 
bill or declaration makes a claim that, if well founded, 
is within the jurisdiction of the Court, it is within that 
jurisdiction, whether well founded or not. • • • The 
logic of the general rule as to jurisdiction is obvious, 
and the case should be decided upon the merits unless 
the want of jurisdiction is entirety dear. (Appellant’s 
italics.) 

In BeU v. Preferred Life Assurance Society, 320 U. S. 
238, a dismissal for lack of jurisdiction was reversed on 
the ground that the complaint itself did not clearly show 
a lack of jurisdiction. 

5. In every case wherein a plaintiff may recover under 
one interpretation, and may not recover under a different 
interpretation of a Federal Statute, the District Court 
MUST exercise jurisdiction: Since the Tort Claims Act 
specifically conferred jurisdiction on the District Courts, 
and since appellant’s claim was founded upon the right to 
recover under a law of the United States, the District 
Court was required by statute to exercise jurisdiction. 

The only grounds, if any, upon which the court might 
properly have disclaimed jurisdiction of the instant case 
would have been by an interpretation of the statute exclud¬ 
ing the appellant’s claim from the coverage of the Tort 
Claims Act Whether the appellant is entitled to recover 
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then depends npon the interpretation of the statute placed 
upon it by the District Court. 

The Supreme Court of the United States, in Bell v. Hood, 
supra, reversing a dismissal by the Trial Court based on 
a disclaimer of jurisdiction, declared: 

Thus, the right of the petitioners to recover under 
their complaint will be sustained if the Constitution 
and the laws of the United States are given one con¬ 
struction, and will be defeated if they are given another. 
For this reason the District Court has jurisdiction. 
(Appellant’s italics.) 

See also Starin v. New York (City), 115 U. S. 248; First 
National v. Williams, 252 U. S. 504; Smith v. Kansas City 
Title Co., 255 U. S. 180,199; Gully v. First National Bank, 
299 U. S. 109,112. 

XXL Th* complaint stales a cans* of action n p on which relief may 

be granted. 

1. Insofar as the Court below may have based the dis¬ 
missal of the complaint upon the feUow-servant doctrine, 
the order should be reversed, undess the negligence of a 
fellow-servant is a defense to such an action in the District 
of Columbia: Any question as to the availability to the 
Government of the common-law defense of negligence of a 
fellow-servant, in a Federal Tort Claims Act case, is one of 
first impression. A diligent search of the books has dis¬ 
closed no decision under the Act where any court has con¬ 
sidered or the Government has relied upon any such de¬ 
fense. The lex loci delicti, under the terms of the Act, will 
determine the defenses available to the Government. Long 
v. United States, 78 F. Supp. 35. 

In the District of Columbia the last reported case which 
considered the defense of negligence of a fellow-servant 
was Woodward <£> Lothrop v. Lineberry, 50 F(2) 314, 60 
App. D. C. 164, in which this Court applied the fellow- serv¬ 
ant doctrine, but held that at the time of the injury (prior 
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to 1928) this was, regrettably, a jurisdiction in which no 
compensation law applied. 

But the common-law defense of negligence of a fellow- 
servant was abolished in the District of Columbia on May 
17,1928, by the enactment of Title 26, Sections 501 and 502, 
District of Columbia Code (1940), the provisions of which, 
subject to certain exceptions, extended the Longshoremen’s 
and Harbor Workers’ Act, 33 U.S.C.A. 904-(h) and 905, 
to employers in the District of Columbia. 

The categories excepted by the District Code are: (1) 
master or members of a crew of any vessel, (2) railroad 
employees, (3) persons covered by the Federal Employees’ 
Compensation Act, (4) agricultural, domestic or casual 
workers, and (5) office employees of Members of Congress. 
In the first three categories, be it noted, the negligence of a 
fellow-servant defense had been abolished by prior Federal 
Statutes. 

The Longshoremen’s Act, supra, comprehending the 
Workmen’s Compensation Act for the District of Columbia, 
provides that a secured employee will be paid if he is hurt, 
irrespective of fault as a cause for the injury; and that, in 
a suit for damages for personal injuries by an unsecured 
employee, the defendant may not plead as a defense that 
the injury was caused by the negligence of a fellow-servant. 

In jurisdictions where the provisions of the State Work¬ 
men’s Compensation Statutes are similar to the one in the 
District of Columbia, all the published cases hold that an 
unsecured employer under the Compensation Act is pre¬ 
cluded from asserting the defenses of assumption of risk, 
contributory negligence, and negligence of a fellow-servant. 
National Enameling <S> Stamping Co. v. Padgett, (HL) 251 
F. 30, 163 C. C.A. 280; Western Union Telegraph Co. v. 
Williamson, (Mass.) 15 F(2) 972; Crucible Steel Forge Co. 
v. Moir, (Ohio) 219 F. 151; Shoaf v. Fitzpatrick, (Tenn.) 
104 F(2) 290; Great A.-& P. Tea Co. v. Robards, (N. C.) 161 
F(2) 929; Union Oil Co. of Calif, v. Hunt, (Or.) Ill F(2) 

' 269; Bath Mills v. Odom, (S. C.) 168 F(2) 38; Hossack v. 
Metzger, (S. D.) 156 F(2) 50L 
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Thus, if the appellant and the defendant’s responsible 
agent had been in private employment, extraneous to agri¬ 
culture, domestic, casual or in a Congressional office, as was 
their Government employment, the negligence of the defen¬ 
dant’s agent could not have been pleaded in defense to the 
appellant’s complaint for personal injury against a private 
employer who had not secured compensation, since the 
Longshoremen’s Act, supra, so provides. 

Since U. S. Code, Sections 1346-(b) and 2674, provide 
that the United States will be liable in any case in which a 
private person would be liable to the claimant, in accord¬ 
ance with the law of the place where the Act or omission 
occurred, the defense of negligence of a fellow-servant is 
not available to the Government in this jurisdiction. 

2. On a motion to dismiss a complaint, the determining 
question is whether the complaint, construed in the light 
most favorable to the plaintiff, states a claim upon which 
relief may be granted: The Courts have frequently and 
consistently held that a motion to dismiss for failure to 
state a claim should not be granted unless it appears to a 
certainty that the plaintiff would be entitled to no relief 
under any state of facts which might be proved in support 
of his claim. If, within the framework of the complaint, 
evidence may be introduced which will sustain a grant of 
relief to the plaintiff, the complaint is sufficient. 2 Moore’s 
Federal Practice (2d Ed.) p. 1653; Mono sky v. Bethlehem- 
Hingham Shipyard, 177 F(2) 529, 531; Stratton v. Farmers 
Produce Co., Inc., 134 F(2) 825, 827; Continental Collieries , 
Inc. v. Shober, 130 F(2) 631, 635; Clyde v. Broderick, 144 
F(2) 348, 351. 

3. The Federal Rules of Civil Procedure contemplate a 
determination of doubtful issues of fact or law, only after a 
trial upon the merits, and do not sanction a disposition of 
doubtful issues on motions to dismiss for insufficiency of 
pleadings: In Publicity Building Realty Corporation, et. 
al. v. Hannegan, 139 F(2) 583, an appeal from an unex- 



19 


plained judgment of dismissal, the Court posed the question 
of whether the pleadings raised any issue of fact or of law 
which entitled the litigants to a trial, and in reversing the 
judgment, declared: 

The Federal Rules of Civil Procedure do not sanction 
the disposition of doubtful issues of fact or law upon 
motions to dismiss for insufficiency of pleadings. • • • 
The Rules contemplate a determination of all such 
issues by the Trial Court after a hearing, amd that the 
Trial Court shall make findings of fact and conclusions 
of law, to the end that the parties to the litigation and 
the reviewing Court may know the exact factual and 
legal basis for the Trial Courtis decision. (Appellants 
italics.) 

CONCLUSION. 

The appellant respectfully submits that the District 
Court had jurisdiction of the merits of the instant action; 
that the use of the word “recklessly” in the complaint did 
not constitute this suit an action for assault and battery 
within the intended meaning of those words, as employed 
by Congress in its enactment of the Federal Tort Claims 
Act; and that the complaint DOES state a cause 
of action upon which relief may be granted, since the com¬ 
mon-law doctrine of negligence of a fellow-servant is not a 
defense to this action under the laws of the District of 
Columbia. 

The judgment below should be reversed; and the case 
should be remanded to the District Court for trial on its 
merits. 

Respectfully submitted, 

Bybon N. Scott, 
Attorney for the Appellant. 


September 9,1950. 
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SUPPLEMENT TO BRIEF. 

Statutes Cited. 

1. The Federal Tort Claims Act, "being in part as follows: 

(a) Jurisdiction of District Courts — Sec. 1346(b): 

• • • tbe district conrts, • • • shall have exclusive juris¬ 
diction of civil actions on claims against the United 
States, for money damages, accruing on and after Jan. 
1,1945, for • • • personal injury or death caused by the 
negligent or wrongful act or omission of any employee 
of the Government while acting within the scope of his 

• • • employment, under circumstances where the 
United States, if a private person, would be liable to 
the claimant in accordance with the law of the place 
where the act or omission occurred. 28 U. S.C. A. Sec. 
1346(b), June 25, 1948, C. 646, 62 Stat. 933; Amended 
April 25, 1949, C. 92, Par. 2(a), 63 Stat. 62; May 24, 
1949, C. 139, par. 80(a) (b), 63 Stat. 101. 

(b) Liability of United States —Sec. 2674: The United 
States shall be liable respecting the provisions of this 
Title relating to tort claims, in the same manner and to 
the same extent as a private individual under like 
circumstances, but shall not be liable for interest prior 
to judgment or for punitive damages. 28 U.S.C.A. 
Sec. 2674, June 25, 1948, C. 646, 62 Stat. 983. 

(c) Exceptions —Sec. 2680: The provisions of • # # 
Sec. 1346(b) of this Title shall not apply to * * * any 
claim arising out of assault, battery, false imprison¬ 
ment, false arrest, malicious prosecution, abuse of proc¬ 
ess, libel, slander, misrepresentation, deceit, or inter¬ 
ference with contract rights. 28 U.S.C.A. Sec. 2680 
(h), June 25,1948, C. 646, 62 Stat. 984; Amended July 
16, 1949, C. 340, 63 Stat. 444. 

2. Workmen’s Compensation Act op the District op 
Columbia: 

Scope of Statute —Sec. 36-501: The provisions of Title 
33, Chapter 18, of the Code of Laws of the United 
States (Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act), including all amendments that may be 
made thereto after May 17,1928, shall apply in respect 
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to the injury or death of an employee of an employer 
carrying on any employment in the District of Colum¬ 
bia, irrespective of the place where the injury or death 
occurs; except that in applying such provisions the 
term 11 employer” shall be held to mean every person 
carrying on any employment in the District of Colum¬ 
bia, and the term “employee” shall be held to mean 
every employee of any such person. 

Exceptions —Sec. 36-502: This Chapter shall not apply 
in respect to injury or death of (1) a master or member 
of a crew of any vessel; (2) an employee of a common 
carrier by railroad when engaged in inter-state or for¬ 
eign commerce or commerce solely within the District 
of Columbia; (3) an employee subject to the provisions 
of Chapter 15, Title 5, of the Code of Laws of the 
United States; and (4) an employee engaged in agri¬ 
culture, domestic service, or any employment that is 
casual and not in the usual course of the trade, business 
occupation, or profession of the employer; and (5) any 
secretary, stenographer, or other person performing 
any services in the office of any Member of Congress 
or under the direction, employment, or at the request 
of any Member of Congress, within the scope of the 
duties performed by secretaries, stenographers, or 
such employees of Members of Congress. 36 D. C. Code 
(1940), 501, 502, May 17, 1928, 45 Stat. 600, Ch. 612, 
par. 1; June 15,1938, 52 Stat. 689, Ch. 392. 

3. Longshoremen ’s and Harbor Workers’ Compensation 
Act: 

“Fault” not an Element of Recoverable Injury —Sec. 
904(b): Compensation shall be payable irrespective of 
fault as a cause for the injury. 

Abrogation of “Fellow-Servant” Doctrine —Sec. 905: 
• • • if an employer fails to secure payment of compen¬ 
sation as required by this Chapter, an injured em¬ 
ployee, • • • may elect to claim compensation under 
this Chapter, or to maintain an action at law • • • for 
damages on account of such injury • • • . In such 
action the defendant may not plead as a defense that 
the injury was caused by the negligence of a fellow- 
servant • • * . 33 U.S.C.A. 904(b), 905, March 4, 
1927, Ch. 509, par. 4, 5, 44 Stat 1426. 
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1 Filed Feb 24 1950 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 902-50 

Theodore David Lewis 
1829 Bay St., Southeast 
Washington, D. C. 

Plaintiff 


v. 

The United States of America 
Defendant 

Complaint for Negligence Under Federal Tort Claims Act 

Plaintiff, Theodore David Lewis, hereby files his com¬ 
plaint against the United States of America, and alleges as 
follows: 

1. Plaintiff at all the times hereinafter mentioned was, 
and now is, a citizen of the United States, resident and 
domiciled in the District of Columbia at 1829 Bay Street, 
Southeast, in the City of Washington. 

2. That this Court has jurisdiction, by reason of the Fed¬ 
eral Tort Claims Act, 28 USC paragraph 921, et seq, 60 
Stat. 842, now 28 USC paragraph 2671, et seq. 

3. The claim for relief, exclusive of costs, is for an 
amount in excess of three thousand ($3000.00) dollars. 

4. That the plaintiff was on, to wit, the 18th day of Sep¬ 
tember 1946, employed by the Department of the Interior, 
National Park Service, as a Corporal in the United States 
Park Police. 

5. On or about September 18, 1046 at approximately 
10:40 P.M. plaintiff, while engaged in the regular pursuit 
of his employment, arrested two men in the vicinity of the 
Sylvan Theatre on the Mall in the District of Columbia. 
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The two prisoners broke away and fled with plaintiff in pur¬ 
suit. While so engaged, defendant’s agent officer, 

2 V. W. Cleary, also employed by the Department of 
the Interior, National Park Service, in the United 

States Park Police, and also acting in the scope of his 
employment, under circumstances where the United States, 
if a private person, would be liable to plaintiff for personal 
injury, did recklessly and negligently handle his revolver 
so as to cause five bullets therein to be discharged, resulting 
in plaintiff’s being wounded five times in the body, as more 
fully set out herein. 

6. One bullet entered plaintiff’s right thigh lodging 
against the bone, and has not been removed; the second 
bullet entered plaintiff’s right groin, traversing his bladder 
and emerging at the lower part of his body; the third bullet 
entered plaintiff’s stomach, traversing his entire body, 
lodging against his spine, and has not been removed; the 
fourth bullet entered plaintiffs right breast, lodging in his 
right lung, and has not been removed; the fifth bullet 
entered plaintiff’s right shoulder, emerging at his back near 
the right shoulder. 

7. Said wounds caused him great pain and suffering and 
were a severe shock to his nervous system, forcing him to 
be hospitalized from September 18 to November 23, 1946, 
and again from September 12, 1947 to September 22, 1947, 
and again from April 11, 1948 to April 29, 1948. He has 
incurred expenses for medical attention and hospitalization 
in the sum of approximately six thousand ($6,000.00) dol¬ 
lars and will, in the future, experience great pain and suf¬ 
fering and be required to expend additional sums for med¬ 
ical attention. The injuries are painful and of a permanent 
nature. 

8. Prior to these injuries, plaintiff was a strong, able- 

bodied man, capable of earning and actually earning 

3 three thousand four hundred sixty-four ($3464.08) 
dollars and eight cents per year. By these injuries, 


♦ 
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he has been made permanently incapable of any gainful 
activity. 

Wherefore: The premises considered, plaintiff demands 
judgment in the sum of two hundred and fifty thousand 
($250,000.00) and costs. 

Signed: Byron N. Scott 

Attorney for Plaintiff 
1025 Vermont Ave., N.W. 
Washington, D. C. 


4 Filed Apr 13 1950 

Motion to Dismiss 

Comes now the defendant in the above-entitled case and 
by its attorney, the United States Attorney, moves this 
Court to dismiss the complaint filed herein for the reason 
that it fails to state a cause of action upon which relief may 
be granted. 

George Morris Fay 
United States Attorney 

Boss O’Donoghtje 
Assistant United States 
Attorney 


5 Filed Jul 1 -1950 

Order 

This case having come on upon defendant’s motion to dis¬ 
miss, and it appearing to the Court that it is without 
jurisdiction over the subject matter, and it further appear¬ 
ing that the complaint fails to state a cause of action upon 
which relief may be granted, it is by the Court this 1st day 
of June, 1950, 


♦ 
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Ordered, that the above entitled complaint he, and the 
same hereby is, dismissed. 

Edward M. Curran 
Judge 

Certificate of Service 

I hereby certify that a copy of the foregoing Order has 
been served upon the plaintiff by mailing a copy thereof to 
Byron N. Scott, Esquire, 1025 Vermont Avenue, N. W., 
Washington, D. C., attorney for plaintiff, this 31st day of 
May, 1950. 

Boss O’Donoghue 
Assistant United States 
Attorney 


& Filed Jun 30 1950 

I 

Notice of Appeal 

Notice is hereby given that Theodore David Lewis, plain¬ 
tiff above-named, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the 
Order dismissing the complaint entered in this action on 
June 1,1950. 

Signed Byron N. Scott 

Attorney for Plaintiff, 
Theodore David Lewis 

1025 Vermont Avenue, N. W. 

Washington 5, D. C. 
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PROCEEDINGS 

11 Washington, D. C., Wednesday, May 31, 1950. 

The above-entitled matter came on for hearing before 
Hon. Edward M. Curran, District Judge, at 10 a. m. 

Appearances : 

On behalf of the plaintiff: Mr. Byron N. Scott. 

On behalf of the defendant: Mr. Ross O’Donoghue, 
Assistant United States Attorney. 


Proceedings on Motion to Dismiss 

12 The Deputy Clerk: No. 14, Lewis v. United States. 

Mr. O’Donoghue: May it please the Court, as Your 
Honor is now aware, this is a motion to dismiss the com¬ 
plaint, brought under the Federal Tort Claims Act, involv¬ 
ing injuries received by a Park policeman when he was shot 
by a fellow Park policeman when they were both in pursuit 
of a prisoner. Apparently, the man who shot the other one 
was under the impression that the fleeing form was that of 
the culprit and not that of his fellow officer, showing excel¬ 
lent marksmanship; he shot him five times. 

Now, the motion to dismiss is predicated first on the 
ground that these men were fellow servants. It is the rule 
in the District of Columbia that if an injury results from 
the action of a fellow servant, there can be no recovery. 

Now, it is urged that that has been repudiated by the 
Federal Employees Compensation Act; but that could 
hardly be the case, because these men were not under the 
Employees Compensation Act; and so any rule applying to 
people under that does not apply to them. Now, in the case 
of any one injured in the District of Columbia who is not 
covered by the Employees Compensation Act—if they are 
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in fact fellow servants and they were injured through the 
negligence of fellow servants—that will still apply. 

If, for example, one was so fortunate as to have a 

13 staff of domestic servants and one of them was in¬ 
jured through the negligence of another, there could 

be no recovery against the employer of both. In fact, the 
Employees Compensation Act is indeed a method of insur¬ 
ance and does not bring into the law any new principles of 
negligence, but only requires the employer in effect to in¬ 
sure his employees against any injuries that arise out of 
and in the course of their employment. It does not mean 
that new principles of negligence are established. 

Now, in answer to that, the plaintiff says policemen never 
have been considered servants, anyhow, and therefore they 
cannot be fellow servants and this rule cannot be applied to 
them. He says that it has been held in this district, in the 
case of Grumbine against the Mayor of the City of Wash¬ 
ington, reported in 2 MacArthur and 9 D. C., the exact quo¬ 
tation of that being—his is not quite correct— 

“ A justice of the peace or a police magistrate is not in 
any just sense an agent and servant of the city, in regard 
to whom the doctrine of respondent superior lies. He exer¬ 
cises judicial authority, having jurisdiction in certain cases 
conferred by the statute. If he exceeds that jurisdiction, 
the corporation has no power to control him, nor can it 
direct the mode or manner in which he administers the law. 
Neither he nor the policeman are appointed by the cor¬ 
poration.’ J 

14 Then he cites a later case, which was decided by 
the Municipal Court of Appeals in 1947, Savage 

against the District of Columbia, where the Grumbine case 
was cited with approval and the same rules laid down. 

Respondeat superior does not apply to police officers. 
Well, we are perfectly content with that. If that is the law, 
fine. Then, just as well, there can be no responsibility for 
an injury inflicted by a police officer. It has to be one rule 
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or the other. In either case there can be no recovery. 
Either these men are servants and agents and the rule of 
fellow servant applies, or else they are officers, wherenpon 
the rule of respondeat superior does not apply and there 
can be no recovery here. 

Now, the plaintiff has suggested that there is a rule that 
if you supply a person with a dangerous instrumentality, 
such as a firearm here, then whether or not the rule of 
respondeat superior generally applies, there must be lia¬ 
bility on the part of the employer for any injury inflicted 
by that firearm. Now, as I understand it, it makes little 
difference here. In any event, American Jurisprudence, 
Volume 35, page 1010, says: 

“Generally, the courts have refused to hold the employer 
liable under this theory.” 

In other words, the majority opinion, in spite of the 
cases he has cited to the contrary, is that there is no 
15 liability. 

Then, there is a further ground, which is not men¬ 
tioned in the points and authorities, but which I cannot 
overlook, and that is that under the Federal Tort Claims 
Act, in Paragraph 28, Section 2680, there are certain listed 
exceptions under which there may be no recovery. Under 
Subsection (h) it says, “Any claim arising out of assault, 
battery,” and certain things. 

Now, it seems to me clear that this is both an assault and 
a battery. I was somewhat concerned whether there might 
be some exception to that rule of assault and battery when 
he shoots a man, believing him to be somebody else. Amer¬ 
ican Jurisprudence, however, happens to cover that and 
says that if a person shoots a fellow employee in the course 
of his employment, he is not guilty of assault and battery 
unless his action in shooting him under the circumstances 
was negligent 

Now, if it was negligent, clearly it is assault and battery. 
If it is not negligent and if the attorney for the plaintiff 
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wishes now to say it was not negligent, there can be no 
cause of action, anyhow; because if it is alleged that there 
was no negligence there, then clearly there is no right to 
recover under the Tort Claims Act; therefore, I think this 
claim should be dismissed. 

Mr. Scott: If the Court please, the applicable law in the 
District of Columbia under the Federal Tort Claims Act is 
not the Federal Employees Compensation Act, which 

16 is the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act, which was made applicable to the Dis¬ 
trict by Act of Congress in 1928. 

Mr. O’Donoghue: I realize that. I made a mistake. 
That, of course, is true. 

Mr. Scott: By the very terms of that Act, the common- 
law defenses of fellow servant, contributory negligence, and 
assumption of risk were abolished. With certain minor ex¬ 
ceptions, any person employing another who fell within the 
provisions of the Act and secured compensation could not 
plead the fellow servant doctrine; and if he was covered by 
the Act and failed to secure compensation, he could not 
plead any of the three defenses at common law. 

The cases cited in the Government’s brief all were de¬ 
cided on cases or accidents that arose before this Act was 
made applicable to the District. 

Now, the Act itself—the Federal Tort Claims Act itself— 
says that the Government is going to be liable in the same 
way that a private individual is liable in the jurisdiction in 
which the accident occurred; and case after case says we 
must look at the local law to see whether private individuals 
would be responsible in tort here, and if so the Government 
wilL 

Now, counsel refers to domestic servants. Those are ex¬ 
ceptions to the law in the District. So are casual workers. 
So are agricultural workers. So are employees— 

The Court: Under what doctrine are you proceeding to 
hold the Government responsible for a Park police- 

17 man shooting another one here) 
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Mr. Scott: The Federal Tort Claims Act makes the 
Government liable for personal injury to an individual 
if inflicted by a Government employee or a Government of¬ 
ficial through negligence. 

The Court: What section is that? 

Mr. Scott: 1346(h) and 2671 and following of the Fed¬ 
eral Tort Claims Act, of 28 U. S. C. A.—that the Govern¬ 
ment shall be liable for personal and for property damage 
inflicted by an employee or officer of the Government 
through his negligence. 

The Court: Which one is it? 

Mr. Scott: 1346 and 2671. 

The Court: What does 1346 read? 

Mr. Scott: “Subject to the provisions of Chapter 171 of 
this title, the district courts • • • shall have exclusive jur¬ 
isdiction of civil actions on claims against the United States, 
for money damages, accruing on and after January 1,1945, 
for injury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of any 
employee of the Government while acting within the scope 
of his office or employment, under circumstances where the 
United States, if a private person, would he liable to the 
claimant in accordance with the law of the place where the 
act or omission occurred.” 

The paragraph in the old one is 921. 

18 The Court: This is not the Tort Claims Act, is it? 

Mr. O’Donoghue: 2671. It is in very awkward 
form. It is scattered— 

The Court: This is titled, “Tort Claims Procedure.” 
That is not the Tort Claims Act, is it? 

Mr. O’Donoghue: What section is that, Your Honor? 

The Court: 2671 starts with “Tort Claims Procedure.” 

Mr. Scott: If Your Honor will refer to 1346. 

The Court: There isn’t any 1346 here. 

Mr. O’Donoghue: It is in there. 

The Court: What is your answer to the exceptions that: 

“The provisions of this chapter and section 1346(b) of 
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tills title shall not apply to any claim arising ont of assault, 
battery, false imprisonment,” and so forth? 

Mr. Scott: Assault and battery? This is a claim arising 
solely out of negligence. That is a civil claim. It is a negli¬ 
gent act on the part of the employee that inflicted injury. 

Now, if a person driving an automobile inflicted injury, 
that is going to be to the same extent as the fellow who got 
shot, if the injury is inflicted by the negligence of the driver 
of the automobile; and in all cases where the driver of an 
automobile ha s been held as negligent, the Government has 
to pay the damages. However, in the motion to dismiss, 
that question was not raised. 

19 The Court: I will grant the motion. You prepare 
the proper order. 


•* s, 
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QUESTIONS PRESENTED 

I 

Whether the District Court has jurisdiction under the 
Federal Tort Claims Act of an action brought by a United 
States Park Policeman in view of the provisions of the 
Federal Employees’ Compensation Act making that act the 
exclusive remedy for any Federal employee injured in the 
course of his employment. 

✓ 

II 

Whether the defense of fellow servant has been abrogated 
in the District of Columbia in respect to a suit brought by a 
Federal employee under the Federal Tort Claims Act. 
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counterstatement of the case 

Appellant alleged in his complaint in the court below that 
on the 18th of September, 1946, while employed by the 
Department of the Interior, National Park Services, as a 
United States Park Policeman, and in the course of his 
employment, while in the pursuit of two escaping prisoners, 
he was recklessly and negligently shot by a fellow officer of 
the Park Police who was similarly engaged in pursuing the 
prisoners (J.A. 2-3). From the injury resulting therefrom 
appellant brought suit under the Federal Tort Claims Act, 
28 U.S. Code, Sec. 1346 (b) and 2671, et seq. The Govern¬ 
ment filed a motion to dismiss for failure to state a cause of 
action, predicated on the principle that the complaint 
showed on its face that the complainant was injured through 

(l) 


/ 
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tiie action of a fellow servant and that the applicability of 
the fellow-servant doctrine barred a recovery (J.A. 6, 7). 
The Government’s motion was granted and the complaint 
dismissed for that reason and on the additional ground that 
the court was without jurisdiction over the subject matter 
(J.A. 4). It is from that order that this appeal is taken. 

STATUTES INVOLVED 

I 

The Federal Tort Claims Act, 28 U.S.C. 1346 (b) pro¬ 
vides in part: 

• • • the district courts, • • • shall have exclusive 
jurisdiction of civil actions on claims against the United 
States, for money damages, for injury or loss of prop¬ 
erty, or personal injury or death caused by the negli¬ 
gent or wrongful act or omission of any employee of 
the government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable to 
the claimant in accordance with the law of the place 
where the act or omission occurred. 

28 U.S.C. 2674 provides in part: 

The United States shall be liable, respecting the pro¬ 
visions of this title relating to tort claims, in the same 
manner and to the same extent as a private individual 
under like circumstances, but shall not be liable for 
interest prior to judgment or for punitive damages. 

n 

The Workmen’s Compensation Act of the District of Co¬ 
lumbia, 36 D. C. Code (1940), Section 501 provides in part: 

The provisions of title 33, chapter 18, [the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act] 
of the Code of Laws of the United States, including all 
amendments that may be made thereto after May 17, 
1928, shall apply in respect to the injury or death of an 
employee of an employer carrying on any employment 
in the District of Columbia, • • • , 
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in 

The Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act, 33 U. S. Code, Section 903 (a) provides in part: 

• • • No compensation shall be payable in respect of the 
disability or death of— 

• • • • 

(2) An officer or employee of the United States or 
any agency thereof or of any State or foreign govern¬ 
ment, or of any political subdivision thereof. 

33 U. S. Code, Section 905, provides in part: 

The liability of an employer prescribed in section 904 
of this chapter shall be exclusive and in place of all 
other liability of such employer to the employee, • • • 
except that if an employer fails to secure payment of 
compensation as required by this chapter, an injured 
employee, or his legal representative in case death 
results from the injury, may elect to claim compen¬ 
sation under this chapter, or to maintain an action at 
law or in admiralty for damages on account of such 
injury or death. In such action the defendant may not 
plead as a defense that the injury was caused by the 
negligence of a fellow servant, nor that the employee 
assumed the risk of his employment, nor that the in¬ 
jury was due to the contributory negligence of the em¬ 
ployee. 

IV 

Title 4, D. C. Code, Section 515, provides: 

Under and in accordance with sections 4-501, 4-503, 
4-506 to 4-510, 4-512 to 4-514, members of the United 
States park police force shall be entitled to all the 
benefits of relief and retirement therein authorized 
upon the payment by each member into the policemen 
and firemen’s relief fund. District of Columbia, of an 
amount equal to IY 2 per centum of the total basic salary 
received by him between September 1, 1916, and June 
30,1924, and thereafter at the rate of 2 Y 2 per centum, 
as a member of such United States park police force, 
and as a watchman of the United States in any public 
square or reservation in the District of Columbia. 
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V 

Federal Employees* Compensation Act, Title 5, TJ. S. 

Code, Section 751 provides: 

The United States shall pay compensation as herein¬ 
after specified for the disability or death of an employee 
resulting from a personal injury sustained while in the 
performance of Ins duty, but no compensation shall be 
paid if the injury or death is caused by the willful mis¬ 
conduct of the employee or by the employee *s inten¬ 
tion to bring about the injury or death of himself or 
of another, or if intoxication of the injured employee is 
the proximate cause of the injury or death. 

Title 5, U. S. Code, Section 757 (b) provides: 

The liability of the United States or any of its in¬ 
strumentalities under sections 751-756, 757-791, and 
793 of this title or any extension thereof with respect 
to the injury or death of an employee shall be exclusive, 
and in place, of all other liability of the United States 
or such instrumentality to the employee, his legal rep¬ 
resentative, spouse, dependents, next of kin, and any¬ 
one otherwise entitled to recover damages from the 
United States or such instrumentality, on account of 
such injury or death, in any direct judicial proceedings 
in a civil action or in admiralty, or by proceedings, 
whether administrative or judicial, under any other 
workmen’s compensation law or under any Federal tort 
liability statute: Provided, however, That this sub¬ 
section shall not apply to a master or a member of the 
crew of any vessel. 

I 

• Title 5, U. S. Code, Section 790 (b) provides in part: 

/ 

The term “employee” includes (1) all civil officers 
and employees of all branches of the Government of the 
United States (including officers and employees of in¬ 
strumentalities of the United States wholly owned by 
the United States); • • • 



The District Court was without jurisdiction to hear this 
cause of action inasmuch as appellant is a Federal employee 
subject to the provisions of the Federal Employees ’ Com¬ 
pensation Act which provides that it shall be the exclusive 
remedy and in place of all other Federal liability. 


The complaint failed to state a cause of action upon which 
relief could be granted. 

A. The common law defense of fellow servant was effec¬ 
tive in the District of Columbia, except as abrogated by 
statute. 

B. The Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act abrogates the common law doctrine of fellow 
servant only as to those employers bound by the terms of 
that act who have failed to comply therewith. 

C. The United States Government is not such an em¬ 
ployer and, therefore, is not precluded from maintaining the 
defense of fellow servant as a bar to recovery in a tort 
action. 

D. Policemen are not employees, but rather public offi¬ 
cers, and hence not within the scope and spirit of work¬ 
men’s compensation laws. 

ARGUMENT 

The Court Was Without Jurisdiction Over the Subject Matter 

While it was urged below that that court was without 
jurisdiction, inasmuch as this was an assault and batteiy 
and thus excluded under Section 2880 of the Tort Claims 
Act (J.A. 8), the Government urges the further ground that 
appellant, as a Federal employee, has his exclusive remedy 
under the provisions of the Federal Employees’ Compensa¬ 
tion Act, T. 5, U. S. Code, Section 751, 757 (b). Appellant 
was employed by the Department of the Interior, National 
Park Service, as a United States Park Policeman. As such, 
he is clearly a Federal civil employee. Section 790 (b) of 



that Act, as amended October 14, 1949, defines Federal 
employees as civil officers and employees of all branches of 
the Government of the United States (including officers and 
employees of instrumentalities of the United States wholly 
owned by the United States.) 

In making the very liberal benefits of the Federal Em¬ 
ployees’ Compensation Act the exclusive means of recovery 
against the United States by a Federal employee,* Con¬ 
gress provided in Section 757 (b): 

The liability of the United States or any of its in¬ 
strumentalities under sections 751-756, 757-791, and 
793 of this title or any extension thereof with respect 
to the injury or death of an employee shall be exclusive, 
and in place, of all other liability of the United States 
or such instrumentality to the employee, his legal rep¬ 
resentative, spouse, dependents, next of kin, and anyone 
otherwise entitled to recover damages from the United 
States or such instrumentality, on account of such in¬ 
jury or death, in any direct judicial proceedings in a 
civil action or in admiralty, or by proceedings, whether 
administrative or judicial, under any other workmen’s 
compensation law or under any Federal tort liability 
statute: * * *. 

Apart from the wording of the statute, that it was the 
legislative intent to embrace all Federal civil employees 
within the ambit of the Federal Employees’ Compensation 
Act and to make that their exclusive recourse is seen by 
reference to the legislative history. In H. Rep. 729, 81st 
Cong., 1st Sess. to accompany H. R. 3191, which amended 


* Of course, the fact that the Federal Employees’ Compensation 
Act is appellant’s exclusive means of recovery against the United 
States does not affect his means of recovery against the District of 
Columbia under the District of Columbia Police and Firemen’s Re¬ 
lief Fund, 4 D. C. Code (1940 ed.) 501, 515, Wham v. United States , 
— U. S. App. D. C. —, 180 F. 2d 38, except insofar as it would 
preclude duplicate recovery. Cf. Brooks v. United States, 337 U. S. 
49, 53-54. Furthermore, it should be noted that the exception of 
policemen employed by the District of Columbia from coverage of 
the Federal Employees’ Compensation Act, 1 D. C. Code (1940 ed.) 
311 and 5 UJ3.C. 794, does not affect appellant since he is a Federal 
employee and not an employee of the District of Columbia. 
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the original act, in discussing coverage, the Committee said, 
p. 12: 

“This section will amend Section 40 of the act. 
Apart from some purely technical amendments thereto 
the proposed amendments would enlarge the definition 
of ‘employee’ so as to include within the coverage of 
the act all civilians engaged in the federal service.” 
(Emphasis supplied.) 

See also S. Rep. 836, 81st Cong., 1st Sess., accompanying 
H. R. 3191, p. 21. The congressional intent to grant cover¬ 
age to all Federal civilian employees could hardly be more . 
explicit. 

Again the language of Section 757 (b), making the pro¬ 
visions of the act the exclusive means of recovery by an 
injured Federal employee and in lieu of any other Federal 
liability is most lucid. Reference to the committee reports 
cited above makes clear that this amendment was designed 
to obviate suits under the Tort Claims Act by Federal em¬ 
ployees eligible for benefits under the Federal Employees’ 
Compensation Act. Thus in S. Rep. 836, supra, at p. 23, 
the committee stated: 

\ 

“The basic theory supporting all workmen’s com¬ 
pensation legislation is that the remedy afforded is a 
substitute for the employees (or dependents) former 
remedy, at law for damages against the employer. 
With the creation of corporate instrumentalities of 
Government and with the enactment of various statutes 
authorizing suits against the United States for tort, 
new problems have arisen. Such statutes as the Suits 
in Admiralty Act, the Public Vessels Act, the Federal 
Tort Claims Act and the like, authorize in general 
terms the bringing of civil actions for damages against 
the United States. The inadequacy of the benefits un¬ 
der the Employees’ Compensation Act has tended to 
cause federal employees to seek relief under these gen¬ 
eral reliefs. Similarly, corporate instrumentalities 
created by the Congress among their powers are author¬ 
ized to sue and be sued. And this in turn has resulted 
in filing of suits by employees against such instru¬ 
mentalities based upon accidents in employments. * * * 
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Since the proposed remedy would afford employees 
and their dependents a planned and substantial protec¬ 
tion, to permit other remedies by civil actions or suits 
would not only be unnecessary, but would in general 
be uneconomical, from the standpoint of both the bene¬ 
ficiaries involved and the Government.” 

See also H. Rep. 729, supra, pp. 14 and 15. 

Clearly then, the unequivocal intent of Congress was to 
provide all Federal civil employees with substantial and 
adequate benefits under a Federal compensation law. 
Clearly too, in bestowing this protection upon Federal em¬ 
ployees it was manifestly the intent of Congress’to limit 
recovery to the benefits provided therein to the exclusion 
of any further recovery predicated on a theory of tort lia¬ 
bility. Appellant admittedly being a Federal employee, it 
must follow that he is precluded from suit in tort against 
the Government in the same manner and to the same extent 
as other Federal employees and that, therefore, the Dis¬ 
trict Court was without jurisdiction over the subject mat¬ 
ter of his complaint. 

n 

The Complaint Failed to State a Cause of Action Upon Which 

Relief Could Be Granted 

It is apparent from the face of the complaint that the 
injury for which appellant seeks recovery was occasioned by 
a fellow employee while both were in the course of their 
employment. It is obvious, therefore, that the doctrine of 
fellow servant would bar recovery, if in fact, that defense 
has application here. 

The last reported case in this jurisdiction in which that 
doctrine was applied is Woodward & Lothrop v. Lineberry, 
60 App. D.C. 164 (1931), which held the fellow-servant doc¬ 
trine in effect in this jurisdiction. Subsequent to the injury 
in that case Congress, by virtue of the act of May 17,1928, 
36 D. C. Code (1940), Sections 501 and 502, made, with 
certain exceptions, the provisions of the Longshoremen’s 
and Harbor Workers’ Compensation Act, 33 U. S. Code 
901, et seq., the applicable District of Columbia Workmen’s 
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Compensation Act. Section 905 of the Longshoremen’s 
Act provides: 

• • • if an employer fails to secure payment of com¬ 
pensation as required by this chapter, an injured em¬ 
ployee * * • may elect to claim compensation under this 
chapter or to maintain an action at law • # •. In such 
action the defendant may not plead as a defense that 
the injury was caused by the negligence of a fellow serv¬ 
ant, nor that the employee assumed the risk of his em¬ 
ployment, nor that the injury was due to the contribu¬ 
tory negligence of the employee. (Emphasis supplied.) 

It is apparently upon this section that appellant bases his 
broad generalization that the fellow-servant doctrine has 
been abrogated in this jurisdiction. Yet reference to the 
enabling statute, 36 D. C. Code 502, discloses that there are 
many exceptions to the applicability of the Longshoremen’s 
Act in the District of Columbia, including Government em¬ 
ployees, domestic and agricultural workers, railroad and 
maritime employees. Since there are these exceptions it 
must follow that they and their employers are not affected 
by the abrogation of any defense in that Act and they 
remain entitled to all their common law rights and defenses 
including the fellow-servant doctrine. 

That this argument is sound can be seen by reference to 
the case of Fitzpatrick v. Fowler, 83 U.S. App. D.C. 229 
(1948). There, appellant sued her employer for an injury 
suffered in domestic service. This Court sustained a di¬ 
rected verdict for defendant on the basis of assumption of 
risk on the part of the employee. If, as appellant contends, 
these common law defenses have been abrogated by Section 
905 of the Longshoremen’s Act, then, of course, the defense 
of assumption of risk could not have prevailed. However, 
since the employee was a domestic laborer and hence within 
the exception to the applicability of the Longshoremen’s 
Act, the defense was not precluded. It is on the same theory 
that the Government urges here that the Federal Govern¬ 
ment is not an employer within the meaning of the Local 
Compensation Act and hence not barred from those common 
law defenses. A scrutiny of Section 905 of the Longshore¬ 
men’s Act makes it apparent that the common law defenses 
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are abrogated only as to those employees covered by the act. 
As to those not covered or excepted, it must be conceded that 
the common law defenses still apply. In this connection, 
the case of Price v. Railway Express Agency, 322 Mass. 476, 
78 N.E. 2d 13 (1948) is pertinent. That was an action in tort 
to recover for injuries occasioned by a fellow employee. As 
here, the plaintiff contended that the defendant was barred 
by the Massachusetts Workmen’s Compensation Act from 
maintaining the defense of fellow servant. In holding that 
defendant being excluded from the operation of the act 
could avail itself of the fellow-servant defense, the court 
said at p. 479: 

In the next place the purpose of Section 66 [which 
abrogated the common law defenses] before insurance 
or self insurance under the act became compulsory was 
to induce employers to provide for the payment of com¬ 
pensation to their employees by taking away certain 
common law defenses from those who did not do so. 
• • • The pressure formerly exerted by Section 66 was 
directed against employers who could but did not pro¬ 
vide for the payment of compensation to their em¬ 
ployees and the pressure now exerted is also against 
those who are required so to provide but fail to do so. 
It did not then and does not now reach employees who 
were or are beyond the ambit of the act. (Emphasis 
supplied.) 

Southern Railway Company v. Taylor, 57 App. D.C. 21 
(1926), indicates the restrictions on abrogation of the fellow- 
servant doctrine. There an elevator operator in the office 
building of defendant was injured through the negligence of 
a fellow employee. To the defense of fellow servant appel¬ 
lant argued that appellee was a common carrier and as to 
it the fellow servant rule had been abolished by the Federal 
Employees’ Liability Act, 45 U.S.C. 51, et seq. This 
Court held that as the owner of the elevator in question, the 
appellee was not a common carrier engaged in commerce 
within the limitation of the act and thus was not precluded 
from the defense of fellow servant, saying at p. 26: 

This statute abolishing the fellow servant rule, in 
derogation of the common law, is limited, we think, by 
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its terms and the general object Congress had in mind 
its enactment to common carriers engaged in commerce. 

Nor do the cases cited by appellant (appellant’s Br. p. 17) 
in any way detract from the proposition that in order to 
preclude the employer from availing himself of the common . 
law defenses the relationship of employee and employer 
must be covered by the local workmen’s compensation 
statute. 1 

It being apparent then that only uninsured employers 
embraced within the scope of the applicable workmen’s 
compensation law are precluded from the common law de¬ 
fenses, it must follow that the Government here is not 
barred from the fellow-servant doctrine unless its relation¬ 
ship with the appellant is within the purview of the District 
of Columbia Workmen’s Compensation Act. 

The Employment Relationship Between the Federal Govern¬ 
ment and a United States Park Policeman is not within the 
Ambit of the District of Columbia Workmen’s Compensation 
Act and. Therefore, the Government in this Case is not 
Barred from the Defense of Fellow Servant 

It is axiomatic that the courts will not lend themselves to 
a construction of a statute which will lead to unreasonable 
and absurd results. U. S. v. Brown, 333 U.S. 18 (1948); 
U. S. v. American Trucking Associations, 310 U.S. 534 
(1940). Yet if appellant’s claim, that the Government in 
its relationship with him is within the scope of the local 
Act and being uninsured is therefore barred from the fel¬ 
low-servant doctrine, should be sustained, the results as 
stated in the Brown case would be “bizarre”. Reference 


1 Thus, in National Enameling & Stamping Company v. Padgett, 
251 F. 30, the employee was a pipe fitter; in Western Union Tele¬ 
graph v. Williamson, 15 F. 2d 972, a telegraph operator; in Crucible 
Steel Forge Co. v. Moir, 219 F. 151, a lathe operator; in Shoaf v. Fitz¬ 
patrick, 104 F. 2d 290, a saw mill employee; in Great A. & P. Tea Co. 
v. Robards, 161 F. 2d 929, a freight clerk; in Union Oil Company v. 
Hunt, 111 F. 2d 269, a service station attendant; in Bath Mills v. 
Odom, 168 F. 2d 38, a machinist; in Hossack v. Metzger, 156 P. 2d 
501, a motion picture operator, all employees obviously within the 
purview of the respective workmen’s compensation laws. 
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to the Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act makes this clear. 

Section 903 of that act provides: 

• • * No compensation shall be payable in respect of 

the disability or death of-• • • (2) An officer or 

employee of the United States, or any agency thereof 
or of any State or Foreign government, or of any 
political subdivision thereof. 

' Federal employees, not being entitled to compensation 
under the act, it can hardly be argued that the Federal 
Government is bound to secure compensation which it could 
not pay out, under penalty of losing its right to avail itself 
of the common law defenses. 

Section 938 of the act provides: 

Any employer required to secure the payment of 
compensation under this chapter who fails to secure 
such compensation shall be guilty of a misdemeanor, 
and upon conviction thereof, shall be punished by a fine 
of not more than $1,000, or by imprisonment for not 
more than one year, or by both such fine and imprison¬ 
ment; • • 

A logical extension of appellant’s argument would lead to 
the ambiguous position of the United States being con¬ 
sidered a misdemeanant for its failure to comply with the 
terms of the act. To avoid this embarrassment the United 
States would have to put itself in the position of a regular 
employer and secure coverage under the terms of the act. 
Yet because of Section 903, supra , it would be prohibited 
from paying such compensation to a Federal employee such 
as appellant. 

Under Sections 929 and 930 (a) of the Act 2 the employer 
is required to keep records and make reports of deaths and 


2 33 U. S. Code § 929 states: 

Every employer shall keep a record in respect of any injury to an 
employee. Such record shall contain such information of disease, 
other disability, or death in respect of such injury as the Admin¬ 
istrator may by regulation require, and shall be available to inspec¬ 
tion by the Administrator or by any State authority at such times 
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injuries to the Administrator. Failure to make such re¬ 
ports subjects the employer to a civil penalty of $500, 33 
U. S. Code § 930 (e). 3 Appellant’s argument would then 
have the United States making reports to its own officers 
and for each failure to do so subjecting itself to a civil pen¬ 
alty of $500. In an action to collect this penalty from itself, 
the Government would be represented under Section 921 (a) 
by the United States Attorney who would, it is assumed, 
also represent the defendant, the United States. 

The glaring incongruities arising from any attempt to 
establish the employment relationship between the Federal 
Government and a United States Park Policeman as con¬ 
trolled by the District of Columbia Workmen’s Compensa¬ 
tion Act must make obvious the fallacy therein. 

While the contention that the employment relationship 
between the Federal Government and a United States Park 
Policeman is within the ambit of the local Workmen’s Com¬ 
pensation Act is a novel one in this jurisdiction similar 
contentions have been advanced elsewhere. Mann v. City of 
Lynchburg, 129 Va. 453,106 S.E. 371 (1921); Harris v. City 
of Baltimore, 151 Md. 11,133 Atl. 888 (1926); Ryan v. City 
of New York, 228 N.Y. 16 (1920). Absent an express provi¬ 
sion to the contrary it is generally held that policemen are 


and under such conditions as the Administrator may by regulation 
prescribe. 

33 U. S. Code § 930 (a) reads: 

Within ten days from the date of any injury or death or from the 
date that the employer has knowledge of a disease or infection in 
respect of such injury, the employer shall send to the Administrator 
a report setting forth (1) the name, address, and business of the 
employer; (2) the name, address, and occupation of the employee; 
(3) the cause and nature of the injury or death; (4) the year, month, 
day, and horn* when and the particular locality where the injury or 
death occurred; and (5) such other information as the Administrator 
may require. A copy of such report shall be sent at the same time 
to the deputy "commissioner in the compensation district in which 
the injury occurred. 

8 33 U. S. Code § 930 (e) states: 

Aay employer who fails or refuses to send any report required of 
him by this section shall be subject to a civil penalty not to exceed 
$500 for each such failure or refusal. 


t 
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not covered by workmen’s compensation acts. 4 Thus, in 
Harris v. City of Baltimore, supra, an action brought by the 
widow of a city park policeman to recover compensation 
under the Maryland act, the court held the deceased not a 
workman within the scope of the act, but rather a public 
officer, and further said at p. 23: 

It is also obvious from an examination of the history 
of the statute, that it was never intended to embrace 
such occupations as that in which the deceased was en¬ 
gaged, but that its purpose was to protect employers 
and employees engaged in industrial, commercial and 
other enterprises requiring manual labor, from the 
waste and loss occasioned by hazards inseparable from 
their operation, by affording to the employee or his 
dependents definite and certain compensation for dis¬ 
abling injuries, and to the employer protection against 
a constantly swelling volume of litigation growing out 
of accidents to persons employed in industrial occupa¬ 
tions. 

In Mann v. City of Lynchburg, supra, it was sought to 
bring a policeman within the scope of the Virginia work¬ 
men’s compensation act. In holding that policemen are 
public officers and not employees within the scope of the 
act, the court said at p. 459: 

The act as its title shows relates to industrial acci¬ 
dents, and its well known purpose was to substitute for 
the unsatisfactory common law remedies a speedier and 
simpler and more equitable form of relief for personal 
injuries sustained by persons engaged in hazardous oc¬ 
cupations. It would seem clear from the history and 
purposes and general provisions of the act that the 
legislature did not have in mind as beneficiaries any 
other persons than such as are commonly understood as 
falling within a contractual relationship of master and 
servant. • • * The case of a city policeman does not, 


4 The Federal Employees’ Compensation Act is by its express 
terms all inclusive, while the various state compensation acts were 
designed to embrace industrial and commercial activities and are 
subject to numerous exceptions. In this connection, the Federal 
Employees Compensation Act is to be distinguished from local 
workmen’s compensation acts. 
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as we think, fall within the reason and purpose of the 
act. 

In Ryan v. City of New York, supra, the court in an opinion 
by Judge Cardozo arrived at the same conclusion as the 
cases cited above. 

The court further said at p. 20: 

The truth is that claimant and his brother officers do 
not need the protection of the Workmen’s Compensa¬ 
tion Law and the legislature did not mean that they 
should have it. They do not need it because compensa'- 
tion is assured to them by an independent statute with 
its own special and comprehensive scheme. In case 
of temporary disability incurred in the performance of 
duty there may be leave of absence on full pay # 

In case of permanent disability or death there are pen¬ 
sions for the officer and his widow or children * * *. 
We cannot think that this carefully developed scheme 
for the relief of policemen and their dependents has 
been mutilated, if not altogether superseded, whenever 
a policeman does something which is also done by a 
workman in one of the hazardous employments. The 
legislature must speak more plainly before we will adopt 
a construction that leads to such results. 

This reasoning has precise application here. By virtue of 
Title 4, D. C. Code, Section 515, all the very liberal benefits 
and privileges of the District of Columbia Police and Fire¬ 
men’s Relief Fund, Title 4, D. C. Code, Section 501, et seq., 
are expressly made applicable to United States Park Police. 
It can hardly be assumed that Congress intended to grant 
* United States Park Policemen dual benefits of the District 
of Columbia Police and Firemen’s Relief Fund and the 
local workmen’s compensation act, when to no other group 
of employees, no matter how hazardous their duties, has 
such a bounty been bestowed. 

Since any attempt to argue that park policemen come 
under the local compensation act can only lead to illogical 
and bizarre results, and since policemen have traditionally 
been excluded from the operation of workmen’s compensa¬ 
tion acts, it must be concluded that the local Workmen’s 
Compensation Act is herein inapplicable. It must follow, 
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therefore, that the Government is not barred in this action 
from maintaining the defense of fellow servant and the com¬ 
plaint stating the injury to be caused by a fellow employee 
must remain subject to the fellow servant rule and there¬ 
fore failed to state a cause of action upon which relief can 
be granted. 

CONCLUSION 

It is respectfully submitted that the District Court had no 
jurisdiction over the subject matter and further that the 
complaint failed to state a cause of action upon which relief 
could be granted, and that, therefore, the lower court’s 
order dismissing the complaint should be affirmed. 

George Morris Fay, 

United States Attorney. 
Ross O’Donoghue, 

Joseph M. Howard, 

William R. Glendost, 
Assistant United States Attorneys. 
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failure to state a claim on which relief may be granted. 

I. The legal sufficiency of the complaint presented a 
question of law, determinable only AFTER an assumption 
by the Court of jurisdiction on the merits; and the com- 
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plaint, if legally insufficient, may have been dismissed, if 
at all, upon and only upon a determined lack of merit and 
NOT for lack of jurisdiction. To this argument the appel¬ 
lee has made no answer. 

II. The District Court had full jurisdiction over the 
subject matter of the instant action. The Court below 
denied its own jurisdiction of the subject matter as well 
as the legal sufficiency of the complaint, on a ground or 
grounds not stated in the order of dismissal. Jurisdiction 
of the instant action however, was specifically and uncon- 
ditionally conferred by the Tort Claims Act in that the de¬ 
terminative issues herein were extraneous to any of the 
statutory exceptions therein noted; the subject injury 
having been occasioned by negligence and NOT by an 
intentional tort. The appellee has offered no reply to this 
argument, except to observe that it had raised the issue 
in the Court below. 

The appellee now argues, as an issue of first impression, 
that the District Court was without jurisdiction to decide 
this cause, for the stated reason that the appellant is a 
Federal employee entitled to the benefits of the Federal 
Employees’ Compensation Act, and subject therefore to 
its provision that the relief so provided shall be exclusive 
and shall supersede all other Federal liability. The appel¬ 
lant denies that he is, and will hereinafter show that he is 
not, subject to the coverage of the cited Statute. 

HI. The complaint clearly stated a cause of action upon 
which relief may be granted. 

1. In so far as the Court below may have based its dis¬ 
missal of the complaint upon an assumed application of 
the fellow-servant doctrine, the order should be reversed 
since the appellee has failed to demonstrate that the appel¬ 
lant and the negligent fellow-officer were fellow-servants 
within the meaning of that term at common law. The 
appellant asserts that the relationship did not exist and 
that even if it did the doctrine, contrary to the contention 
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of the appellee, is no longer a valid defense in the District 
of Columbia to an action such as the one herein. 

2. On any motion to dismiss a complaint, the deter¬ 
mining question is whether the complaint construed in the 
light most favorable to the plaintiff, states a claim upon 
which relief may be granted. To this the appellee has 
made no answer. 

3. The Federal Rules of Civil Procedure contemplate a 
determination of doubtful issues of fact or of law, only 
after a trial on the merits, and do not sanction a disposi¬ 
tion of doubtful issues on motions to dismiss for insuffi¬ 
ciency of pleadings. To this argument the appellee has 
made no answer. 

4. In view of the established principle that statements 
in the appellant’s brief, which the Rules require that it 
shall contain, will be taken as true unless controverted in 
the appellee’s brief, this brief will be restricted to a con¬ 
sideration of the questions, (a) whether the appellant is 
or is not covered by the Federal Employees’ Compensa¬ 
tion Act, and (b) whether the fellow-servant doctrine is 
or is not applicable hereto. 

ARGUMENT. 

I. The Appellant at the Time of His Injury Was Not Pro¬ 
tected by the Provisions of the Federal Employees’ 
Compensation Act. 

The appellee’s contention that a United States Park 
policeman is covered by the provisions of the Federal Em¬ 
ployees’ Compensation Act is a novel one. The Bureau of 
Employees’ Compensation has consistently held to the 
contrary for more than twenty-six years. In deference, 
however, to the opposing contention first presented in the 
appellee’s brief herein, the appellant, notwithstanding an 
opinion of an agent of the Bureau that such application, if 
filed, would be denied on the stated ground that no United 
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States Park 'policeman has ever received any benefit there¬ 
under, immediately filed a formal application for relief 
under the Statute. The appellant has cause to believe that 
the application so filed by him has been denied on the above 
stated ground and that the Department of Justice has been 
so advised. 

Under a well established principle of administrative law, 
where the language of a statute is doubtful and as here 
subject to one of two different conflicting interpretations, 
the construction placed upon it by the Department or 
Agency of the Government charged with its execution will 
generally control its interpretation, Railroad Retirement 
Board v. Duquesne Warehouse Co., 80 U. S. App. D. C. 
119, 149 F. 2d 507, 510; Wright v. Wardman, 55 App. 
D. C. 318, 5 F. 2d 380, and this is particularly true where 
the construction invoked by either party to a litigated 
action has prevailed for a long period, and where a differ¬ 
ent interpretation than that so invoked would impair a 
vested right. The City of Panama, 101 U. S. 453. The 
Federal Employees’ Compensation Act having provided 
an exclusive remedy, if it should now be ruled for the first 
time since the passage of the Act that United States Park 
policemen are covered by its provisions, that ruling would 
undoubtedly divest the appellant of all his accrued rights 
under the Police and Firemen’s Relief Fund established 
on May 27, 1924. 

An amendatory statute, to work a change in existing law 
whereof Congress is deemed to have knowledge, must be 
phrased in explicit terms. Thummess v. Von Hoffman, 109 
F. 2d 291. A statute must be so construed that its pro¬ 
visions will not impair the operation of any other law 
which it is reasonable to assume the Legislature intended 
not to repeal. Mills v. Scott, 99 U. S. 25. 

It is a canon of statutory construction that where the 
terms of a general statute are sufficiently comprehensive 
to include the matter provided for in an unrepealed earlier 
special statute the latter must be considered as presenting 
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an exception to the general statute. Cliff F. McAvoy Co. 
v. United States, 322 U. S. 102; Ex parte Crow Dog, 109 
U. S. 556; Rodgers v. United States, 185 U. S. 83; Simon v. 
Simon, 55 App. D. C. 158, 26 F. 2d 530. 

The “special statute’’ making the Police and Firemen’s 
Relief Fund applicable to United States Park policemen 
was enacted on May 27, 1924 (4 D. C. Code 515) and must 
therefore he held to have excepted such employees from 
the provisions of the “general statute” amending the Fed¬ 
eral Employees’ Compensation Act which was not enacted 
until October 14,1949 (5 U. S. C. A. 790-b). 

The appellee quotes on page 7 of its brief from House 
Report 729, 81st Congress, 1st Session to accompany H.R. 
3191, p. 12, to the effect that, apart from some purely tech¬ 
nical amendments, the definition of “employee” was made 
to include within the coverage of the Act all civilians 
engaged in the Federal service; but it might have been 
further noted that the Committee, on page 13 of the cited 
report, declared: 

The proposed amendment * • * is not intended to re¬ 
peal specific statutory exclusions from the scope of 
the Compensation Act contained in other enactments 
relating to certain classes who are technically em¬ 
ployees of the United States. 

The appellee, moreover, has clearly negatived its own 
contention that the appellant is covered by the Workmen’s 
Compensation Act by the forthright admission on page 13 
that “absent an express provision to the contrary, it is 
generally held that policemen are not covered by Work¬ 
men’s Compensation Acts”; and again on page 15 that, 
“policemen have traditionally been excluded from the 
operation of Workmen’s Compensation Acts”; and that 
“it can hardly be assumed that Congress intended to grant 
United States Park policemen dual benefits of the District 
of Columbia Police and Firemen’s Relief Fund and the 
local Workmen’s Compensation Act, when to no other 
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group of employees, no matter how hazardous their duties, 
has such a bounty been bestowed.’’ 

In support of its foregoing declaration, the appellee on 
the same page cites Judge Cardozo’s opinion in Ryan v. 
City of New York, 228 N. Y. 16, 20, as follows: 

The truth is that claimant and his brother officers do 
not need the protection of the Workmen’s Compensa¬ 
tion Law, and the legislature did not mean that they 
should have it. They do not need it because compen¬ 
sation is assured to them by an independent statute 
with its own special comprehensive scheme. * * * We 
cannot think that this carefully developed scheme for 
the relief of policemen and their dependents has been 
mutilated, if not altogether superseded. • # * The legis¬ 
lature must speak more plainly before we will adopt 
a construction that leads to such results. 

By a parity of reasoning, the appellant respectfully sub¬ 
mits that United States Park policemen have traditionally 
been excluded from the operation of Workmen’s Compen¬ 
sation Acts and from the Federal Employees’ Compensa¬ 
tion Act; and that it can hardly be assumed that Congress 
intended to grant such employees dual benefits of the Police 
and Firemen’s Relief Fund, District of Columbia, and of 
the Federal Employees’ Compensation Act (which is the 
workmen’s compensation act for Federal Government em¬ 
ployees, Posey v. Tennessee Valley Authority, 93 F. 2d 
726; Thomason v. WJ?.A., 138 F. 2d 342), when upon no 
other group of Federal employees, no matter how hazard¬ 
ous their duties, has such a bounty been bestowed. 

Any construction of a statute resulting in such an appar¬ 
ent inconsistency in legislative intent should, if possible, 
be avoided. Merc-Commerce Bank and Trust Co. v. Col¬ 
lector of Internal Revenue, 165 F. 2d 307. Where a par¬ 
ticular construction of a statute will produce inequality 
and injustice, that view is to he avoided if another and 
more reasonable interpretation is ^present in the statute. 
Commissioner Internal Revenue vt' Strong Mfg. Co., 124 F. 
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2d 360; Cornett-Lewis Coal Co. v. Commissioner Internal 
Revenue, 141 F. 2d 1000. 

To paraphrase the words of Mr. Justice Cardozo, the 
truth is that appellant and his brother officers do not 
need the protection of the Federal Employees’ Compensa¬ 
tion Act, and the Congress did not mean that they should 
have it. They do not need it because compensation is as¬ 
sured to them by an independent statute with its own spe¬ 
cial and comprehensive scheme (4 D. C. Code 515), which 
gives to the members of the United States Park Police 
Force the full coverage and benefits of the Police and Fire¬ 
men’s Relief Fund created by Congress by the enactment 
of 4 D. ,C. Code 501. It cannot be thought that this care¬ 
fully developed scheme for the relief of United States Park 
policemen and their dependents has been mutilated, if not 
altogether superseded. The Congress “must speak more 
plainly” before this Court should adopt a construction that 
leads to such results. ( Ryan v. City of New York , supra.) 

The appellee, at page 14 (footnote), seeks to distinguish 
the Federal Employees’ Compensation Act from the vari¬ 
ous state compensation acts, including that of the District of 
Columbia, (Cf. Posey and Thomason cases, supra), and in 
the footnote on page 6 seeks to rationalize from the Wham 
case, 180 F. 2d 38, that United States Park policemen alone 
among all Federal Government employees are provided 
with dual compensation benefits. It should be necessary 
only to point out that both statutes were enacted by the 
Congress of the United States, and that any such interpre¬ 
tation of the Compensation Act as that asserted would 
clearly contravene the interdictions expressed in United 
Stales v. Brown and United States v. American, Trucking 
Association, both of which are cited on page 11 of the ap¬ 
pellee’s brief. 
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II. The Fellow-servant Doctrine Is Not Available to the 
Appellee As a Defense Herein Since, Except in Cases 
Involving Domestic, Agricultural and Casual Em¬ 
ployees, It Has Been Abolished in the District of 
Columbia. 

1. The Federal Tort Claims Act adopts the lex loci delicti 

The appelleee asserted on page 8 of its brief that since 
the appellant and the officer by whose negligence he suf¬ 
fered injury were “fellow employees” the doctrine of negli¬ 
gence of a fellow-servant would bar any recovery in the 
instant case, “if in fact, that defense has application here”. 
It is respectfully submitted, however, that even if the ap¬ 
pellant and the negligent officer could be held to be fellow- 
servants the defense so asserted by the appellee could have 
no application here. This is true for the following out¬ 
lined reasons: 

(a) The appellant alleged in his complaint, and on a 
motion to dismiss it must be taken as true ( Old Colony 
Insurance Co. v. United States, 168 F. 2d 931), that his 
personal injuries were caused by the negligent or wrongful 
act of an employee of the United States Government who, 
at the time of the injury, was acting within the scope of 
his employment. (Joint Appendix, p. 2.) 

(b) If the appellant had been privately employed in the 
District of Columbia, the lower court unquestionably would 
have had jurisdiction over his case under the provisions 
of the Federal Tort Claims Act. (28 U. S. C. A. 1346(b); 
Cerri, et at. v. United States, 80 F. Supp. 831). 

(c) The latter enactment has been held to apply to suits 
by Federal employees (Welker Brooks v. United States, 
337 U. S. 49); and the appellant filed his complaint in the 
court below pursuant to the provisions of said Act. 

(d) The Tort Claims Act (28 U. S. C. A. 2674) pro¬ 
vides that: “The United States shall be liable respecting 
the provisions of this Title relating to tort claims in the 
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same manner and to the same extent as a private individual 
under like circumstances 77 ; and 28 U. S. C. A. 1346(b) 
uses the words, “under circumstances where the United 
States, if a private person, would be liable to the claimant 
in accordance with the law of the place where the act or 
omission occurred.” (Appellant’s Brief, Supp. 20.) 

This Court has clearly pointed out that when the cited 
provisions are 

read within the framework of a comprehensive scheme 
permitting suit against the Government, and with due 
consideration of legislative history, it becomes clear 
that the reference is only to the “jurisdiction of the 
claim and the liability for the claim 77 , • • • The ref¬ 
erence to liability merely means that the same sub¬ 
stantive law should govern the question whether an 
employee of the United States had committed a tortious 
act for which the United States was responsible, and 
that the same measure of damages should be applica¬ 
ble, as if the United States were a private party. 
Capital Transit Co. v. United States, 183 F. 2d 825, 
-U. S. App. D. C.-. (Appellant’s italics.) 

The import of the words of the statute and of all the 
decisions interpreting them is without dissent that in order 
to determine the liability of the United States and the de¬ 
fenses it may plead to an action under the Tort Claims Act 
in the District of Columbia, the Government, stripped of 
its sovereign mantle, is to be placed in the position of a 
private employer in the District and made subject to all 
his liabilities and entitled to any defenses in the same 
mawner as he would be in a like action. The appellee on 
page 11 of its brief has inconsiderately argued that the 
Government still retaining its sovereign cloak is to be 
placed in the position of the private employer. This cer¬ 
tainly is not the intent of the Statute. State of Maryland 
v. United States, 165 F. 2d 869; United States v. Campbell, 
172 F. 2d 500; Costley v. United States, 181 F. 2d 723; 
Christian v. United States, 184 F. 2d 523. 
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It becomes necessary, therefore, to examine the law of 
the District of Columbia to determine whether or not a 
private employer of watchmen subject to a suit in tort for 
personal injuries would have been liable to one of his 
watchmen who had been injured as the result of the negli¬ 
gent act of a fellow-watchman acting within the scope of 
his employment, since the appellant as well as the negli¬ 
gent officer were employed by the Government as watch¬ 
men, and the appellee contends at page 8 (but curiously 
enough denies at page 14) of his brief that this made the 
two men fellow-servants within the meaning of that term at 
common law. 

The provisions of 4 D. C. Code 201 and not the local 
Compensation Act, as contended for by appellee at pp. 9 
and 11, establish and define the relationship between the 
Government and appellant. Section 210 states that appel¬ 
lant was a “watchman provided by the United States Gov¬ 
ernment for service in any of the public squares and res¬ 
ervations in the District of Columbia”, denominated United 
States Park Police. The appellant has at no time con¬ 
tended that “the Government in its relationship with him 
is within the scope of the local (Compensation) Act.” (Ap¬ 
pellee’s Brief, p. 11.) The appellant has contended only 
that, if iinder like circumstances, as in the instant case, a 
private employer may not plead the fellow-servant doctrine, 
then the Government also is denied any recourse to that 
defense. 

(e) If the appellant and the officer responsible for his 
injury should be held to be fellow-servants, the question 
would then immediately arise as to whether or not a pri¬ 
vate watchman’s employer subject to a suit in tort in the 
District of Columbia would be able to plead the negligence 
of a fellow-watchman as a defense to an action by any of 
his injured watchmen. 

(f) The fellow-servant doctrine would not be available 
to any private employer subject to a suit in tort in the 
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District of Columbia, unless his injured employee falls 
within one of the categories excepted from the provisions 
of the Act by 36 D. C. Code 502, since 36 D. C. Code 501 
extended the provisions of the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act, which abolished the neg¬ 
ligence of a fellow-servant defense, (33 U. S. C. A. 905) 
to employers in the District of Columbia. (Appellant’s 
Brief, Supp. pp. 20-21.) 

With certain categories of employees excepted, the 
Statute defines the term “employer” as meaning “every 
person carrying on any employment in the District of Co¬ 
lumbia”; and the term “employee” as meaning “every 
employee of any such person”. These definitions conclu¬ 
sively refute the appellee’s contention on page 11 of its 
brief “that in order to preclude the employer from availing 
himself of the common law defenses the relationship of em¬ 
ployer and employee must be covered by the local Work¬ 
men’s Compensation Statute.” 

(g) The excepted categories (36 D. C. Code 502) are set 
forth in full on page 21 of the Supplement to appellant’s 
brief, and in an abridged form on page 9 of the appellee’s 
brief, where the appellee does not deny, and under the 
Rules therefore admits, that the defense may not Ve pleaded 
by any employer in the District of Columbia subject to a 
suit in tort for a personal injury to his employee unless the 
stated exceptions reserve to him all his “common law rights 
and defenses, including the fellow-servant doctrine”. 

The appellee contends on page 9 of its brief that, “since 
there are these exceptions it must follow that they and 
their employers (those covered by the exceptions) are not 
affected by the abrogation of any defense in that act, and 
they remain entitled to all their common law rights and de¬ 
fenses including the fellow-servant doctrine.” But this is 
only partially true. Exceptions 1, 2, 3 and 5 were not 
placed in the Code by Congress in order to preserve, and 
they did not preserve, the “common law rights and de¬ 
fenses” of such employers in the District of Columbia, but 
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were included rather because the employees severally ex¬ 
cepted in those categories were already covered by the 
Jones Act (46 U. S. C. A. 688); the Federal Employers’ 
Liability Act (45 U. S. C. A. 51, 52), both of which com¬ 
pensatory statutes specifically abolished the fellow-servant 
doctrine as a defense in such cases, ( Chesapeake and Ohio 
R. R. Co. v. De Atley, 241 U. S. 310, and De Zon v. Ameri¬ 
can President Lines, 318 U. S. 660); and the Federal Em¬ 
ployees’ Compensation Act (5 U. S. C. A. 757), which cov¬ 
ers categories 3 and 5. 

At the time of the passage of the cited “ exceptions” 
statute, the Federal Tort Claims Act had not been enacted 
by Congress, and there thus would have been no reason to 
include the usual clause abolishing the fellow-servant de¬ 
fense in that statute. Since the Compensation Act has 
now been made the exclusive remedy for those covered by 
it, inclusion of the abrogating clause would now be su¬ 
perfluous. 

(h) Having considered the above four categories, the 
only employees left unaffected by the provisions of the 
Longshoremen’s and Harbor Workers’ Compensation Act, 
abolishing the fellow-servant defense, are those enumerated 
in exception numbered (4): “employees engaged in agri¬ 
culture, domestic service, or any employment that is casual 
and not in the usual course of the trade, business occupa¬ 
tion, or profession of the employer”. 

Unless it could be held as a matter of law that the rela¬ 
tionship existing between the Government and appellant 
was that of master and agricultural worker, or master and 
domestic servant, or master and casual worker at a task 
not in the usual course of the trade, business occupation or 
profession of the Government, the fellow-servant doctrine 
is not available to the Government in the instant case, since 
the defense is available only to a private employer of such 
employees in the District of Columbia. 

(i) Since the appellant was a regularly employed watch¬ 
man, called a United States Park policeman (4 D. C. Code 
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201), by no stretch of the imagination might he logically 
be placed within category (4). 

In the District of Columbia the employer of a regularly 
employed private watchman, or private policeman, would 
have been required by 36 D. C. Code 501 to secure payment 
of compensation. If the employer had so provided, any 
injury would have been compensated for without regard to 
fault If the employer had failed so to provide, and his 
watchman were injured as a result of the negligence of 
another watchman or fellow-servant, the employer by the 
provisions of 33 TJ. S. C. A. 905 and 36 D. C. Code 501, 
would be subject to a suit in tort and might not plead as a 
defense that the subject injury was caused by the negli¬ 
gence of a fellow-servant, since regularly employed watch¬ 
men cannot by any process of reasoning be included in the 
exceptions contained in paragraph 4 of 36 D. C. Code 502. 

(j) Since “under like circumstances” a private em¬ 
ployer of watchmen in the District of Columbia would not 
have been able to plead the negligence of a fellow-servant 
as a defense, no such plea was legally available to the Gov¬ 
ernment in the instant case. (Capital Transit Co. v. United 
States, supra; Edward D. Young, Administrator v. United 
States, TJ. S. App. D. C., No. 10,516, Decided June 22,1950, 
78 W. L. E. 1274; Long v. United States, 78 F. Supp. 35.) 

2. The cases cited by the appellee are not in point 

(a) Woodward & Lothrop v. Lineberry, 50 F. 2d 314, 60 
App. D. C. 164, cited by the appellee at page 8 of its brief, 
involved an injury which had occurred prior to the passage 
of 36 D. C. Code 501 and 502, and cannot therefore be con¬ 
sidered as having any bearing on the instant appeal 

(b) The appellee on page 9 cites the case of Fitzpatrick 
v. Fowler , 168 F. 2d 172, 83 U. S. App. D. C. 229, but the 
injury therein considered had been suffered by a domestic 
servant, and was plainly within the exception to the ap¬ 
plicability of the Longshoremen’s and Harbor Workers’ 
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Compensation Act (36 D. C. Code 502). Assuredly the 
appellee does not contend that a regularly employed pri¬ 
vate watchman in the District of Columbia is a domestic 
servant Black’s Law Dictionary (3d Ed.), at page 607, 
defines a domestic servant as “ a servant who resides in the 
same house with the master. The term does not extend to 
workmen or laborers employed out of doors.” The citation 
of the Fitzpatrick Case, therefore, is patently irrelevant to 
the instant case as the appellee must have realized when it 
meticulously proved on pages 13-15 of its brief that the 
appellant cannot even be classified as a servant 

(c) As to the appellee’s citation on page 10 of its brief 
of Southern Railway Company v. Taylor, 16 F. 2d 517, 57 
App. D. C. 12, it may be noted that the cited case again in¬ 
volved an injury which had occurred long prior to the 
passage of 36 D. C. Code 501, and cannot therefore be con¬ 
sidered as controlling or relevant hereto. 

m. The Fellow-Servant Doctrine Is Not Available to the 
Appellee As a Defense Herein Since the Appellant Was 
Not a Fellow-Servant of the Negligent Officer. 

1. The appellee failed to carry the burden of proof of an 

affirmative defense. 

Beginning on page 8 of its brief the appellee argues that 
since the injury for which the appellant seeks recovery was 
occasioned by a “fellow-employee” the doctrine of fellow- 
servant would bar recovery. To make the defense of neg¬ 
ligence of a fellow-servant applicable in the instant case 
the appellee must of necessity show that a fellow-servant 
relationship existed, and to accomplish this the burden is 
on the appellee to demonstrate first that the relationship 
existing between the Government and United States Park 
policemen is that of master and servant. 

It is a well established rule of evidence that where the 
defendant, admitting the allegations of the plaintiff’s cause 
of action by a motion to dismiss, in effect sets up an affirma- 
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tive defense, the defendant takes the initiative, and that 
which he asserts, he must prove or his defense fails. 
Jones on Evidence, 4th Ed., p. 320, and cases there cited. 
Smith v. Sac County, 78 U. S. 139; Ocean Accident <& Guar¬ 
anty Co. v. Rubin, 73 F. 2d 157; Colwell v. Union Central 
Life Ins. Co., 59 N. D. 768, 232 N. W. 10, 88 A. L. R. 409. 

The defense therefore fails in the instant case nnless the 
appellee successfully demonstrates that the relationship 
between the Government and United States Park police¬ 
men is that of master and servant. The appellee has not 
only failed to do this, but has recognized in its brief at page 
14 that the relationship of master and servant does not 
exist by citing Mann v. City of Lynchburg, 129 Va. 453,106 
S. E. 371. In the cited case, in holding that policemen are 
public officers and not employees within the scope of the 
Virginia Workmen’s Compensation Act, the Court stated: 

It would seem clear from the history and purposes and 
general provisions of the act that the legislature did 
not have in mind as beneficiaries any other persons 
than such as are commonly understood as falling 
within a contractual relationship of master and serv¬ 
ant • • • The case of a city policeman does not, as we 
think fall within the reason and purpose of the Act 

Appellee on the same page cites Harris v. City of Balti¬ 
more, 151 Md. 11, 133 AtL 888, to the same effect. 

2. The relationship between the Government and its officers and 
employees is not that of master and servant 

The question of the relationship between the Government 
and a soldier was carefully considered in Standard OH 
Company of California v. United States, 9th Cir. 153 F. 2d 
958, where the Government had brought an action against 
the Standard Oil Company of California to recover for the 
loss of services to plaintiff of a member of its Armed 
Forces injured by the defendant’s truck. 

The lower Court, 60 F. Supp. 807, had said in its quest 
for an answer to the question whether the Government of 
the United States had the right to sue, that: 
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Strange as it may seem, the question has not arisen 
in peace time or during any of the wars * * *. The 
trend is to hold that almost any association in which 
a person is subject to the control of another may be 
considered as a master-servant relation. * * * When a 
man becomes a soldier a status is created. • • • So the 
upshot of the matter is this: A special relation has 
been created. Whether we call it a status, as some of 
the older cases do, or whether we just call it Govern¬ 
ment and soldier relation, it is clear that both the sol¬ 
dier and the Government have certain rights and obli¬ 
gations arising from it and that a third party who, 
through his tortious act, interfered with it to the detri¬ 
ment of the Government, is responsible for the mis¬ 
chief he causes. And he cannot avoid responsibility 
for his act by claiming that the relation is one for 
which the common law did not have a name. The rela¬ 
tion is an actuality. 

The United States Court of Appeals for the 9th Circuit, 
citing the case as one of first impression in this coun¬ 
try, reversed the lower court, stating that the Govern¬ 
ment’s sole argument was that the relation between Gov¬ 
ernment and soldier is that of master and servant, or, at 
least, a relation analogous thereto. 1 

The Court then declared that: 

In this court, the government has not adopted the 
trial court’s conclusion that interference with the gov¬ 
ernment-soldier relation, standing alone, is a sufficient 
basis for this suit. The government still argues as it 
did in the lower court, that the government-soldier 
relation is the same as that of master and servant, or 
analogous thereto. • • • But the government argues 
that because at common law the relation between mas¬ 
ter and servant was that of “status” there is a simi¬ 
larity to the government-soldier relationship which is 
also recognized as a “status”. * * * We are not 

l The Cyclopedic Law Dictionary defines “master” as, “One who has in 
his employment one or more persons hired by contract to serve him, either 
as domestic or common laborers”, and defines “servant” as, “one who serves 
another termed his master, under a contract for hire”. A United States 
Park policeman has no contract with the Government. Bailey v. Bichardson, 
182 P. 2d 46,-U. S. App. D. C.-. 
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impressed by the government’s attempted analogy 
between the relations of master and servant and gov¬ 
ernment and soldier based on the theory of “status”. 
• • • We agree with the trial court that the relation¬ 
ship between government and soldier is more legisla¬ 
tive than contractual. For these reasons we cannot 
conclude that the common law action of a master for 
loss of his servant’s services as defined in sec. 49 (c) 
of the Civil Code or as it stands at common law, may 
be adopted by the government. (Appellant’s italics.) 

The Court of Appeals decision was affirmed by the United 
States Supreme Court, 332 U. S. 301, and was followed in 
United States v. Atlantic Coastline R. Co., 64 F. Snpp. 289. 

The same question was considered in Commonwealth v. 
Quince, 1943, Queensland State Re. 199, 68 Commonwealth 
Law Reports 227. In this case a member of the Royal Aus¬ 
tralian Air Force was negligently injured by the defendant 
and the Commonwealth sought recovery for the loss of his 
services. It was held that the relation between soldier and 
Commonwealth did not arise out of contract, was not that 
of master and servant, and that no recovery covild he had. 

CONCLUSION. 

The appellant respectfully submits that the District 
Court had jurisdiction of, and should have decided the in¬ 
stant action on its merits; that the complaint did not con¬ 
stitute this action a suit for assault and battery within the 
intended meaning of those words as employed by Congress 
in its enactment of the Federal Tort Claims Act; that the 
appellant is not subject to the Federal Employees’ Com¬ 
pensation Act; and that the complaint does state a cause 
of action upon which relief may be granted, since the com¬ 
mon law defense of negligence of a fellow-servant is not 
a defense to this action under the laws of the District of 
Columbia, and the appellant and the fellow-officer whose 
negligence occasioned his injuries were not fellow-servants 
within the meaning of that term at common law. 
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The judgment below should be reversed; and the case 
should be remanded to the District Court for trial on its 
merits. 

Bespectfully submitted. 

Bybox N. Scott, 

Attorney for the Appellant. 

December 13, 1950. 



Pursuant to the provisions of Rule 26, the Appellant 
respectfnlly petitions the Court to rehear and reconsider 
the issues on appeal herein, to revoke its decision of May 
10, 1951, and to enter in lieu thereof a de novo Order re¬ 
versing the judgment of the District Court on Appeal. And 
in support of said petition, the Appellant respectfully cites 
what he conceives to be juridical misconceptions in the 
opinion as follows: 

1. That United States Park policemen are “Federal 
employees” within the meaning of the Federal Employees’ 
Compensation Act. 

2. That Congress “annually appropriates for the 
amounts to be contributed by the Federal Government 
under legislation providing for retirement pay and com- 
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pensation for injuries” of the United States Park police¬ 
men. 

3. That the Wham Case is not controlling here. 

4. That the instant case is in any controlling aspect 
analogous to the Feres Case. 

ARGUMENT. 

I. United States Park Policemen are NOT “Federal 
Employees” Within the Purview of the Federal 
Employees’ Compensation Act. 

United States Park policemen are not Federal employees 
within the meaning of the Federal Employees’ Compensa¬ 
tion Act; and there is therefore no occasion in the 
instant case for any consideration of the Statute as a 
“general statement of a Congressional policy favoring a 
remedy through compensation rather than by action in tort 
for Federal employees.” 

The opinion herein has expressly declared that “the 
coverage of that (Compensation) Act is left to the primary 
determination of the agency administering it.” It is there¬ 
fore significant that on May 18,1951, the Bureau of Em¬ 
ployees’ Compensation of the Department of Labor, herein¬ 
after called the Bureau, DENIED the Appellant’s claim for 
compensation, on the stated ground that he was “NOT a 
Civil Officer or Employee of the United States at the time of 
his injury unthin the meaning of the Act” and was there¬ 
fore not entitled to any benefit thereunder. 

And, the Bureau having held that the Appellant was NOT 
an employee of the United States within the meaning of the 
Act, he can not be held to have been affected by any general 
statement of Congressional policy enunciated by the Act, 
which this Court has declared affects only Federal 
employees. 

. It is thereupon respectfully submitted that the decisions 
in the cited cases ( Feres v. United States, Dahn v. Davis 
and Dobson v. United States) are inapposite and inappli¬ 
cable to any of the issues now before the Court. 
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EL Congress Does NOT Appropriate “for the Amounts to 
be Contributed by the Federal Government Under Leg¬ 
islation Providing for Retirement Pay and Compensa¬ 
tion for Injuries” of United States Park Policemen. 

As aptly stated by this Court in the Wham Case, 180 F. 
2d 38, 39, 40, in describing the origin and operation of the 
Police and Firemen’s Relief Fund, District of Columbia 
(Hereinafter called the Relief Fund): 

Congress in its role as the lawmaking body for the Dis¬ 
trict of Columbia enacted the statutes authorizing es¬ 
tablishment and operation of a fund to be known as 
“The Police and Firemen’s Relief Fund, District of 
Columbia.” The statutory scheme contemplates a 
broad system of relief, by way of medical and hospital 
care and treatment, pensions, retirement, etc., for mem¬ 
bers of the local police and fire departments. Accord¬ 
ing to the legislative plan, the Fund has been created 
and supported from disciplinary fines against police¬ 
men and firemen, rewards, gifts and emoluments re¬ 
ceived by them for extraordinary services, a portion of 
their monthly salaries, donations to the Fund, pro¬ 
ceeds from the sale of unclaimed property in custody 
of the Police Department, and finally, to meet any de¬ 
ficiencies, sums drawn by order of the District Com¬ 
missioners from the District’s general revenues. As 
to these general revenues, the Federal Government as¬ 
sumed forty per cent of appropriations for the District 
of Columbia. • • • Yet the Fund has never since re¬ 
ceived any such measure of support from federal reve¬ 
nues. • • • Apportionment has long since given way 
to annual lump sum appropriations, which have been 
far less than the forty per cent provided by the appor¬ 
tionment Act. Moreover, appropriations by Congress 
for the District of Columbia municipal government are 
not gifts, but as traditionally understood are in com¬ 
pensation for valuable benefits received by the Federal 
Government from the Municipality, no small part of 
which has been the protection to federal property and 
establishments by the municipal police and fire depart¬ 
ments. (Appellant’s italics.) 
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Upon the foregoing premises, this Conrt decided in the 
Wham Case that the relief Fund is NOT a Federal fund 
and that a claim for relief under it was a claim against the 
District of Columbia and not against the United States; 
wherefore it follows that the mere availability to the Ap¬ 
pellant of a benefit inhering in the Relief Fund, as vouch¬ 
safed by the District of Columbia, can not fairly be held to 
have divested him of his right herein asserted to compen¬ 
sation from the Federal Government. 

EEL The Decision in the Wham Case IS Controlling in the 

Instant Case. 

The Court’s decision in the instant case reflects an as¬ 
sumption that any recovery by the Appellant under the 
Tort Claims Act, as distinct from his participative interest 
in the Relief Fund, would allow him a double recovery or 
an election of remedies against the United States. This is 
clearly indicated by the Court’s quotation on page 3 of the 
comment of the Supreme Court in the Feres Case that, “If 
Congress had contemplated that this Tort Act would be 
held to apply in cases of this kind, it is difBcult to see why 
it should have omitted any provision to adjust these two 
types of remedy to each other.” (Appellant’s italics.) 

An identical theory was advanced by the Government in 
the District Court in the Wham Case wherein summary 
judgment was granted the defendant on a finding (1) that 
Wham belonged to a class for whom the United States had 
established by statute the Police and Firemen’s Relief 
Fund, and (2) that the Federal Government supports that 
Relief Fund to the extent of forty per centum of its cost; 
and on the holding that the United States, in consenting to 
be sued under the Tort Claims Act, had intended that those 
members of a class for which a comprehensive system of 
compensation had been otherwise provided could not avail 
themselves of the remedial provisions of the Statute. 
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This Court rejected that reasoning, and reversed the 
lower Court; and, after describing the origin and operation 
of the Relief Fund (sec. II, ante) declared: 

We think it is not accurate to speak of the Federal 
Government as supporting the Police and Firemen’s 
Fund, • • • Neither in form nor substance, name nor 
character, can it be regarded as a fund of the United 
States. Of course, Congress, in its capacity as the law¬ 
making body for the District of Columbia, authorized 
the plan whereby the Fund has been established and 
conducted under local auspices. However, that does 
not justify the argument that the United States created 
the Fund. It has been created and supported by the 
monies flowing into it from the many sources author¬ 
ized by the statute, including the small proportions in¬ 
directly reaching it from federal sources. 

Apropos the question of election of remedies by Wham, 
as between benefits under the Relief Fund and a suit under 
the Tort Claims Act, this Court declared: 

The doctrine of election applies only where inconsistent 
remedies are pursued to enforce the same cause. * * * 
But where there are two or more concurrent and con¬ 
sistent remedies one or all may be prosecuted until full 
satisfaction is obtained. Here appellant’s injuries 
gave rise to separate and distinct claims,—one as a 
policeman against the District of Columbia for benefits 
afforded by the Fund; another as an individual against 
the United States for damages accorded by the Tort 
Claims Act. Obviously, these are not inconsistent 
remedies to enforce a single right, but concurrent or 
cumulative remedies against different defendants in 
pursuit of separate and distinct causes of action. (Ap¬ 
pellant’s italics.) 

The only stated ground of distinction between the Wham 
Case and the instant case is that the Appellant in the Wham 
Case was a policeman employed by the District of Colum¬ 
bia, while the Appellant herein is a Federal employee ; 
albeit the “ agency administering” the Compensation Act 
has now decided that the Appellant herein was NOT a 
Federal employee. 
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But, regardless of the facts in that respect, the Police 
and Firemen’s Relief Fund was characterized and classi¬ 
fied in the Wham Case on the premise of its having been 
created by the District of Columbia and supported without 
recourse to Federal funds, and NOT on the basis of the 
Federal or non-Federal status of its beneficiaries. 

In other words, the Police and Firemen’s Relief Fund, 
having been held by this Court NOT to be “a fund of the 
United States”, can not fairly be held to have provided any 
relief or benefit to the Appellant herein at the expense or 
behest of the Federal Government. It is thereupon re¬ 
spectfully submitted that the Appellant herein, regardless 
of his status as a Federal or a non-Federal employee, has 
one claim “as a (park) policeman against the District of 
Columbia for benefits afforded by the (Relief) Fund”, and 
another “against the United States for damages accorded 
by the Tort Claims Act.” Obviously, as held in the Wham 
Case , “these are not inconsistent remedies to enforce a 
single right, but concurrent or cumulative remedies against 
different defendants in pursuit of separate and distinct 
causes of action.” 

In the Feres Case , the Supreme Court held that “The 
primary purpose of the (Tort Claims) Act was to extend a 
remedy (against the Federal Government) to those who 
had been without” a remedy. The soldier in that case had 
not been without a remedy against the Federal Govern¬ 
ment, “since a comprehensive system of relief ( from Fed¬ 
eral funds to which soldiers make no contribution) had been 
authorized by statute for them and their dependents.” 

So long as the courts adhere to the ruling announced in 
the Wham Case , that the “Relief Fund” is not a fund of 
the United States, and that a claim under it is the assertion 
of a right not against the Federal Government but against 
the District of Columbia, and so long as the Appellant 
herein is bound by the recent ruling of the Compensation 
Bureau that he is NOT entitled to the benefits of the Com¬ 
pensation Act, the present holding by this Court that the 
Appellant herein may not invoke the benefits of the Fed- 
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eral Tort Claims Act, unless revoked, will divest him and 
all other United States Park policemen, and them alone as 
against every other person in the United States, of any 
relief or remedy against the Federal Government for in¬ 
juries negligently inflicted upon them by officers, agents or 
employees of the United States. 

IV. The Feres Case is Neither Analogous to Nor Prece- 
dentially Controlling of the Instant Case. 

To have allowed the soldier in the Feres Case to main¬ 
tain his action against the Government under the Tort 
Claims Act would have allowed him a double recovery or an 
election of remedies against the same defendant. To refuse 
to allow the Appellant herein to maintain his suit would 
deprive him of any remedy against the United States Gov¬ 
ernment: 

In the Feres Case the Court said, “One obvious short¬ 
coming in these claims is that plaintiffs can point to no 
liability of a private individual even remotely analogous to 
that which they are asserting against the United States. 77 
That such is not the situation here was clearly demon¬ 
strated by the Appellant on pages 8 to 17 of his Reply Brief 
on Appeal to which he again respectfully invites the atten¬ 
tion of the Court. 

It may be further noted that the employment status of a 
^soldier as outlined in the Feres Case is distinct and clearly 
distinguishable from that of the Appellant or of any other 
Park policeman in the following respects: (1) United 
States Park policemen are not subject to any of the restric¬ 
tions uptiu the activities of soldiers particularized in the 
Feres Case; (2) A Park policeman, unlike a soldier, may 
select his own habitat and sphere of personal effort and 
thereby subject himself to the lex loci delicti of a chosen 
jurisdiction; (3) Park policemen are not conscripted but 
are voluntarily hired and may terminate their employment 
at their own option; (4) Private life insurance rules are 
different for policemen and soldiers in that a Park police- 
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man is fully insurable against his death or injury in the 
line of duty, while a soldier is not so insurable except by 
the Federal Government. 

CONCLUSION. 

As a final ground for the Court’s allowance of a rehear¬ 
ing on this petition it may be noted that the Appellant has 
never at any stage of the proceedings herein been afforded 
an opportunity to argue the ratio decedendi of the judg¬ 
ment hereby sought to be revoked. He has been confronted 
at every succeeding step in the proceedings with a de novo 
ground of denial of his right to maintain his instant action. 
Thus, the Answer of the Defendant in the Court below 
contested his action on the ground of the fellow-servant 
doctrine. That defense was supplemented at the hearing 
on the motion to dismiss with a plea of * * assault and bat¬ 
tery” as barring his action. In its Brief and oral argu¬ 
ment before this Court the Appellee abandoned the latter 
defense and sought to controvert the Appellant’s claims on 
the additionally asserted ground that he was entitled to the 
benefits of the Federal Employees’ Compensation Act and 
that the maintenance of his present action was barred by 
that Statute. The Judgment hereby sought to be revoked 
is based upon the theory that the Appellant’s permissive 
participation in the Police and Firemen’s Belief Fund is 
incompatible with “a general statement of Congressional 
policy” and that his present action is thereby foreclosed. 

The Appellant thereupon certifies that this petition is 
brought in good faith and not filed for the purpose of delay 
and prays that this Court may grant his within petition and 
respectfully requests that he be permitted to argue the 
points therein presented at an ordered rehearing of the 
cause. 

Respectfully submitted, 

Byron N. Scott, . 

Attorney for the Petitioner. 




